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Abstract
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while organizations with more members do not enjoy more success. More profit-driven organizations are
also more likely to participate and enjoy more lobbying success. Wealthier organizations’ ability to marshal
legal and technical expertise appears to be a key mechanism by which wealth leads to lobbying success.
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INEQUALITY IN AGENCY RULEMAKING

1 Introduction

Studies of political inequality have revealed profound and durable patterns where wealthier groups have a
disproportionate influence on legislative processes. Work in American politics by Bartels (2008), Baumgartner
et al. (2009), Hacker and Pierson (2010), Gilens (2012), Skocpol (2004), Schlozman et al. (2012), and others shows
ties between economic and political inequality. In contrast to the large literature on inequality in legislative
lawmaking, research on inequality in policymaking at executive branch agencies is sparse. Fundamental
questions about economic and political power have yet to be addressed systematically: Does wealth-based
inequality drive differential participation during administrative policymaking? Are agency officials more likely
to address concerns raised by wealthier organizations? If so, why?

Scholars have focused on inequalities in legislative lobbying and influence partly because quantitative data
exist in the form of legislative Lobbying Disclosure Act reports and congressional voting records. A major barrier
to scholarship on inequality has been the lack of parallel quantitative data on lobbying and policy outcomes for
agency policymaking. This paper introduces such measures of wealth inequality, participation, and influence of
organizations in agency rulemaking, enabling new tests of inequality in American policymaking.

To investigate the link between economic and political inequality, we focus on agency rules implementing
the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (hereafter Dodd-Frank). Post-
Dodd-Frank rulemaking is an ideal context to study inequality in administrative policymaking because the
legislation delegated considerable authority to executive branch agencies to re-regulate the financial system. The
re-regulation sought changes to many important aspects of the financial system, such as ensuring the stability of
systemically important banks and establishing new agencies and offices to protect consumers. The economic
stakes were massive; agencies proposed rules that sought to increase compliance costs by billions of dollars.

Organized interests spent hundreds of millions on lobbyists and lawyers attempting to alter the proposed rules.

1.1 Summary of Contributions

First, we create a new database of all 264,709 public comments on proposed rules implementing Dodd-Frank,
focusing especially on comments from companies and other organizations. Our data cover over eight hundred
regulatory actions (in 239 rulemaking processes) across seven agencies.

Second, we develop a suite of new measurement and analytic tools to study who lobbies during rulemaking,
how sophisticated their lobbying efforts are, and which organizations have their concerns addressed in the final
rules (and which do not).

Third, we leverage these data and tools to provide the first large-scale assessment of the effects of wealth

inequality on agency policymaking. In doing so, we answer questions regarding inequality and lobbying
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participation which were, up to now, only answerable in the legislative process. Beyond prior studies showing
differences between business and non-business groups, we can compare lobbying behavior among similar
organizations. For example, we compare commenting behavior among banks. In doing so, we control for many
known sources of variance in commenting behavior, which yields cleaner tests of the relationship between

organizational wealth and policy influence.

1.2 Summary of Findings

We find that wealthier and more profit-motivated organizations are more likely to participate in administrative
policymaking, and even when the less wealthy organizations participate, wealthy organizations are more likely
to have their concerns addressed.

First, we find that wealthier organizations participate in agency rulemaking at higher rates than less wealthy
organizations. We replicate this result within and across various types of for-profit firms and non-profit
organizations.

Second, we find that for-profit banks are more likely to participate than non-profit banks such as credit
unions and savings associations.

Third, we find that organizations that spend more money on political campaigns and legislative lobbying
are also more likely to participate in rulemaking.

Fourth, wealthier organizations marshal more technically and legally sophisticated comments than less
wealthy organizations.

Finally, text from the comments of wealthier organizations is more likely to be incorporated into final
rule documents, suggesting that wealthier organizations’ concerns are more salient to policymakers and more
effective in shaping the policy agenda of the rulemaking process. Using causal mediation analysis, we find that
the ability of wealthy organizations to marshal legal and technical expertise appears to be a key mechanism by
which wealth leads to lobbying success. Lobbying sophistication explains much of the relationship between
wealth and lobbying success. Money buys technical and legal sophistication, and sophistication appears to buy
changes to policy documents. In contrast, campaign donations and total lobbying spending do not appear to
explain a significant share of the relationship between wealth and lobbying success.

These results hold implications for our understanding of public participation and voice in the policymaking
process and possible policy reforms. For example, scholars have long known that the high barriers to partici-
pation in agency rulemaking tended to amplify the voices of those who have resources over those who don't.
We show that this inequality runs much deeper than previously appreciated: our findings suggest that, even

among organizations with some wealth and sophistication, those with the most wealth and sophistication tend
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to participate in agency rulemaking and enjoy more lobbying success. As a result, these findings imply a new
understanding of privilege among interest groups and its impact on American policymaking.

Regarding policy reforms, our findings suggest that limiting campaign contributions would have little effect
on the lobbying success of wealthy organizations at this stage of the policy process. To the extent that the
lobbying sophistication mechanism is causal, our results highlight that reform efforts targeting inequalities
in access to legal and technical expertise—such as those giving legal assistance and resource subsidies to
poorer organizations to write more sophisticated comments and policy recommendations—may be effective in

moderating the disproportionate influence of wealth inequality in administrative policymaking.

2 Theory

2.1 Inequality in Agency Rulemaking

The past two decades have witnessed an outpouring of political science research on how economic inequality
shapes policy outcomes that generate further economic and social inequality. Bartels (2008) shows that legislative
voting patterns in the U.S. Senate disproportionately reflect the preferences of those individuals at the highest
levels of the income distribution. Hacker and Pierson (2010) describe a “winner-take-all politics” by which
wealthier Americans improved and secured their economic prospects under both liberal and conservative
political leadership while the prospects for middle- and working-class Americans stagnated. Gilens (2012)
further systematized these findings using survey data and legislative voting records. Many studies support
and refine these observations (e.g., Baumgartner et al., 2009; Winters and Page, 2009; Kelly and Enns, 2010;
Schlozman et al,, 2012; Page et al., 2013; Gilens and Page, 2014; Witko et al., 2021).

However, empirical portraits of the relationship between wealth and political inequality in the U.S. remain
incomplete. The (relative) exclusion of administrative processes from the study of inequality is a major omission,
as bureaucracies are “an essential site of political contestation” (SoRelle, 2020), especially over policies with
diffuse beneficiaries and concentrated costs (Lowi, 1964).

Policymaking does not stop when Congress passes a law. Many critical policy decisions are made by admin-
istrative agencies, in part because the legislature delegates significant policymaking authority and discretion
to these agencies to make public policy (Epstein and O’Halloran, 1999; Huber and Shipan, 2002; Haeder and
Yackee, 2020). Legislation almost always requires federal agencies to write the legally binding standards and
procedures (i.e., rules) that give statutes practical effect (West, 1995; Kerwin and Furlong, 2018).

Agency rulemaking has become the primary mode of policymaking in the United States. In 2023, federal
agencies finalized over 3,000 legally binding rules, while only 30 bills were passed by Congress and signed

into law. Given the scale and importance of agency policymaking and the large volume of data on business



INEQUALITY IN AGENCY RULEMAKING

and interest group lobbying, rulemaking presents a unique opportunity to study the relationship between

organizational wealth and policy influence.

The rulemaking process creates opportunities for voice and influence. The Administrative Procedure Act of
1946 (APA) requires federal agencies to solicit public comments on their draft policy proposals and to consider
any substantive comments before issuing a legally-binding final rule. Agency officials have discretion to change
the rule text based on public comments. The firms and other organizations most affected often attempt to

influence regulatory policy content by submitting public comments.!

Because agencies make policy, moneyed interests spend considerable resources to influence administrative
and executive decision-making (Haeder and Yackee, 2015; You, 2017). Firms collectively spend hundreds of
millions of dollars lobbying after a bill becomes law, including lobbying the agencies tasked with writing the
implementing rules (You, 2017; Ban and You, 2019), often spending more on lobbying agency officials than
legislators (Libgober and Carpenter, 2024). Moreover, corporate lobbying of legislators often aims to enlist
them in efforts to lobby agency officials, and legislators who receive more corporate Political Action Committee
(PAC) money from companies are much more likely to lobby federal agencies on behalf of those companies

(Powell et al., 2022).

Several factors suggest that inequalities observed in legislative lawmaking persist in administrative pol-
icymaking. Business interests are the main lobbying participants in most agency rulemaking (Golden, 1998;
Yackee and Yackee, 2006). Past research theorizes that the high costs of commenting on proposed rules are
a primary reason for this bias. Knowing when and how to participate as agencies make policy requires an
organization to monitor the bureaucracy’s rulemaking activities, which can be complex and arcane (Kerwin and
Furlong, 2018; Rossi, 1997). Recent research on local administrative policymaking finds that public commenters
tend to be unrepresentative of the general public along several common demographic dimensions, including
wealth (i.e., homeownership), and that these unrepresentative commenters are more likely to sway the policy

decision-making of bureaucratic commissions (Sahn, 2024).

Business interests also tend to submit more technical comments suggesting they can better pay the high
participation costs than other participants (Jewell and Bero, 2006). Krawiec (2013) studied public participation
patterns early in the rulemaking process for section 619 of Dodd-Frank (commonly known as the Volcker Rule).
She found that comments from financial industry firms were more detailed, complex, and lengthy than those

from non-financial firms.

'Federal agency restrictions on ex parte (or “off the public record”) lobbying after the issuance of a proposed rule generally allow
researchers to use comments during notice and comment rulemaking to study lobbying (Yackee, 2012).
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Another reason for this bias may be the type of information conveyed in comments. Acs and Coglianese
(2023) demonstrate that agency lobbying often conveys “political information,” as well as policy information,
suggesting that wealthier organizations can better shape regulatory outcomes by signaling their political strength.
Thus, even among what might be considered “wealthy” businesses or firms, inequality may still be determinative
because more wealthy organizations may be able to better signal their political power to agency officials than

less-wealthy ones.

A related strand of recent research has suggested a mechanism by which traditionally disadvantaged interests
may curb business influence during rulemaking: band together to lobby in diverse coalitions (Dwidar, 2021a,b).
These studies also point to continued inequalities because only certain types of coalitions appear to hold policy
influence over agency rules, including those with greater resources. This research suggests that inequalities
among non-profit interest groups demand scholarly attention, in addition to the relative influence of business

versus non-profit groups.

Research suggests that business interests are influential in rulemaking. Comments from businesses on
proposed transportation and labor regulations better predicted policy changes than non-business comments
(Yackee and Yackee, 2006). Similarly, regulatory policy is more likely to change during the U.S. Office of
Management and Budget’s (OMB) review when more business interests lobby OMB (Haeder and Yackee, 2015).
However, the extent to which this bias toward business interests results from inequalities in the resources for
lobbying agencies among businesses and non-business interests has yet to be studied. Because scholars measured
neither the wealth of interest groups nor the sophistication of comments, we do not know if businesses enjoy
greater influence because of wealth and sophisticated lobbying. The effect of wealth inequality on administrative

policymaking remains an open question.

2.2  Why Study Financial Regulation

Financial regulation is particularly important for studying inequality because the highly balkanized institu-
tional landscape advantages large financial companies and frustrates citizen and consumer advocates (SoRelle,
2020). Financial deregulation since the 1970s has been a bipartisan project, with Democrats advancing policies
despite their relationships with labor unions that have strenuously opposed deregulation (Barton, 2022). Policy
entrepreneurs in both parties have also tended to advance legislation that delegates decisions to regulators.
Likewise, the Dodd-Frank Act — which aimed to re-regulate the financial sector — handed considerable
authority to federal financial agencies, including over 300 provisions authorizing new rulemaking (Copeland,
2010). Dodd-Frank sought (and in many cases succeeded) in strengthening consumer protection and regulation

of risk to the banking system (Engel and McCoy, 2011). However, it did little to change the key structural
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advantages financial corporations enjoy (see, e.g., Young, 2012; Young and Pagliari, 2017a; Braun, 2018; Young
et al,, 2017; James et al., 2021).

The handful of existing studies that focus on financial rulemaking also present mixed findings about the
policy impact of wealth inequality. These studies, which tend to focus on a single agency or rule, raise important
questions for future scholarship. For example, there are mixed findings regarding the extent of bias in who
is able to participate in financial rulemaking. Gordon and Rosenthal (2020) found that a diverse coalition of
actors came together to counter the role of larger and more established regulated entities in credit risk retention
regulation (see also Ziegler and Woolley, 2016). Agencies may benefit from the participation of interest groups
with different preferences and may try to induce this diversity (Hirsch and Shotts, 2018). However, Young and
Pagliari (2017b) found that stakeholders beyond affected firms are much less likely to mobilize in the financial
sector, especially when a rule is technically complex.

There are also mixed findings about the relationship between organizational wealth and influence. Studying
a sample of Securities and Exchange Commission rules following Dodd-Frank, Ban and You (2019) concluded
that the resources an organization devotes to lobbying appeared to influence the likelihood that the SEC would
cite an organization’s name in the preamble to its final rule. In contrast, Rashin (2020) examined thousands
of public comments on SEC rules and found that organizational resources did not appear to correlate with a

commenter’s ability to secure policy changes.

2.3 The Divergent Interests of More and Less Wealthy Organizations: An Example from

Debit Card Fee Regulations

The structural advantages of large, high-resource organizations mean that they often enjoy greater “voice” over
policy than smaller, less wealthy, and less powerful organized interests. This power asymmetry may lead to
unequal policy impacts, imposing costs or risks on consumers or less wealthy organizations.

Smaller businesses and less wealthy organizations often have different interests than larger and wealthier
organizations. For example, compliance costs may be more burdensome for organizations with fewer resources.
At the same time, smaller organizations may pose less systemic risk. For these reasons, policymakers may give
smaller or less wealthy organizations exemptions from regulation. However, just because they are not subject to
regulation does not mean that smaller businesses and consumer groups do not still have an interest in regulatory
policy aimed at shaping markets or preventing financial system collapse.

To illustrate the diverging interests of wealthy and less wealthy organizations, consider Section 1075 of
the Dodd-Frank Act, regulating debit card fees. While it provided an exemption for banks with less than 10

billion dollars of assets, small banks still had an interest in the policy outcomes and sought a voice in the policy
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process. Smaller banks voiced concerns during rule development that the regulations would have substantial
downstream effects on them because they participate in the same market. In particular, comments from smaller
banks noted that they depend more on revenue from fees than large banks and do not have the economies
of scale enabling them to reduce costs. A price limit that, in theory, applies to the top-tier set of firms could
create a market norm. To prevent this, the Independent Community Bankers of America argued that the Federal
Reserve should make a rule “requiring the networks to adopt tiered rate schedules (one for exempt institutions
at existing market rates and another for regulated institutions).” Federal Reserve officials did not implement this
suggestion. One possible explanation is that a few large banks dominated the lobbying. Federal Reserve officials
had multiple individual meetings during rule development with large companies, including Bank of America, JP
Morgan, Wells Fargo, and larger regional banks. Regulators did not have a single individual meeting with a
small bank. They also had fewer meetings with the organized representatives of small banks than with the peak
associations dominated by larger banks.

Debit card regulations are but one example of conflicting interests and unequal voice between wealthier
and less wealthy organizations. Below, we develop and systematically test hypotheses about wealth inequality in

financial rulemaking.
2.4 Wealth Inequality Hypotheses

We investigate the role that wealth inequality may play during the development of agency rules, focusing on
two potential biases®: (1) potential biases in who participates and (2) potential biases in who has influence. We

develop several hypotheses about each form of bias.
2.4.1 Differential Lobbying Participation

Wealthier organizations, such as businesses, are more likely to participate in agency rulemaking by submitting
comments than less wealthy organized interests, such as labor and public interest organizations (Yackee and
Yackee, 2006). Wealthy organizations are better able to pay the up-front costs of lobbying. While past research
(e.g., Yackee]JOP2006) focused on differences in lobbying participation across different organization types (i.e.,
businesses versus public interest groups), we go a step further to also address the effects of wealth differentials
within organizations of a similar type. For example, we theorize that, even among banks, wealthier banks will
participate in rulemaking more often than banks with fewer assets. By comparing similar organizations, we can

better isolate whether wealth inequality drives differential lobbying participation in rulemaking.

Differential Participation Hypothesis (H1): Organizations that comment on proposed rules are

wealthier than organizations that do not comment on proposed rules.

2Here we refer to bias in the descriptive, Schattschneider-ian, sense of a system favoring the wealthy (Schnattschneider, 1960)
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Differential participation may also be driven by the concentration of the costs and benefits of regulatory
lobbying (see broadly, Lowi, 1964; Olson, 1965; Wilson, 1989). For-profit organizations—especially regulated
firms—tend to have concentrated stakes in regulations. Wealthy profit-seekers have especially strong incentives
and the ability to lobby in rulemaking (Libgober, 2020b,a). Thus, we expect for-profit businesses and the industry

associations that represent them to participate more often than other non-profit organizations.

Profit-motivated Participation Hypothesis (Hz): Profit-seeking organizations and industry associa-

tions are more likely to comment than other non-profit organizations.

2.4.2 Differential Lobbying Success

Existing research hints at a differential lobbying benefit attached to wealth during rulemaking. For instance,
Haeder and Yackee (2015) find more policy change during rulemaking when business interests are more active
than other types of organizations, such as public interest groups. Yet, such research does not provide a clean
test of wealth inequality. After all, some businesses are large while some are small; some non-profits hold
major financial assets while others do not. We thus seek to understand whether wealth inequality drives
lobbying influence during rulemaking and whether wealthier organizations see greater lobbying success during

rulemaking.

Differential Lobbying Success Hypothesis (H3): Wealthier organizations are more successful in

changing the content of agency rules.

Research suggests wealthier organizations are more influential because they are disproportionately able
to marshal the technical expertise necessary to write sophisticated comments for rules (Wagner et al., zo11).
Moreover, agency officials pay greater attention to abstract and technical arguments, such as those in com-
ments from business organizations, while often minimizing the moral and personal arguments found in less
sophisticated comments from individuals (Jewell and Bero, 2006; Mendelson, 2011). Additionally, non-industry
comments often lack the specificity and detail that agencies need to change policy (Krawiec, 2013). Comments
from wealthier organizations may thus provide useful information to regulators and thus subsidize agencies
as they seek to create technical and legally sophisticated regulations (see broadly, Hall and Deardorff (2006);
Schnakenberg and Turner (2023)). Consequently, we hypothesize that wealthier entities utilize their resources
to produce comments with greater technical and legal sophistication than less well-resourced groups and that

these more sophisticated comments will be more impactful.

Differential Sophistication Hypothesis (H4): Wealthier organizations use more technical and sophisti-

cated language when commenting on proposed rules.
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Dividends of Sophistication Hypothesis (Hs): Comments from wealthier organizations are more

successful in affecting the content of agency rules because of comment sophistication.

3 Data and Methods

To assess the extent of inequality in financial rulemaking, we assembled data on draft and final rules, comments
on those rules, the wealth of various organizations, political spending, and lobbying spending. Data sources
included the Federal Register, Regulations.gov, Wharton Research Data Services, the Center for Responsive
Politics, Federal Financial Institutions Examinations Council, and the Internal Revenue Service. Using comment
text and metadata, we link comments to the organizations that submitted them and metadata about each

organization’s resources.
3.1 Agency Rules & Public Comments

From the Federal Register, we collected the text of all rules promulgated under authorities granted by Dodd-
Frank between its enactment on July 20, 2010, and July 8, 2018, by the seven primary financial regulators
tasked with writing rules under the Dodd-Frank Act: the Consumer Financial Protection Bureau (CFPB), the
Commodity Futures Trading Commission (CFTC), the Federal Deposit Insurance Corporation (FDIC), Federal
Reserve (FRS), National Credit Union Administration (NCUA), the Office of the Comptroller of the Currency
(OCCQ), the Securities and Exchange Commission (SEC). We also collected all public comments and comment
metadata on these rules from each agency’s website or Regulations.gov. In doing so, we gathered key information,
including the name of the entity submitting the comment and the comment submission date. We also collected
the text of all comments from comment submission forms and file attachments. These data include 264,709
comments on 239 separate rulemaking dockets, covering 802 regulatory actions issued by one or more of these
seven agencies.?

Figure 1 shows significant variation in regulatory activity across these agencies. The largest agency in our
sample by regulatory volume is the CFPB, while the smallest is NCUA. The figure also shows considerable
variation in the range of regulatory actions, including advanced notices of proposed rulemaking (ANPRMs),

proposed rules (also called “Notice of Proposed Rulemakings” or NPRMs), interim final rules, and final rules.
3.2 The Wealth of Organizations

Our wealth inequality hypotheses focus on the lobbying behavior of organizations during rulemaking. As a

result, we developed a suite of new measurement and analytic tools designed to capture measures of wealth

3The law firm Davis Polk LLP maintains a list of Dodd-Frank-related rules. Each rule in our sample may be considered a set of
connected regulatory actions, generally including a proposed and final rule connected by a Regulation Identifier Number (RIN). We
count jointly-issued rules as two rules because agencies collected comments separately.

10
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Figure 1: Dodd-Frank Act Implementing Actions by Agency. Counts of regulatory acts by agency and by year.
Regulatory acts include ANPRM, NPRM, Interim Rule, and Final Rules. Note that one complete rulemaking
process typically has two and sometimes more associated actions.
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for organizations and then linked these measures to lobbying activities. The final dataset is the subset of all
comments on Dodd-Frank rules that match an organization with some form of wealth data. This dataset
allows us to compare the wealth of organizations that commented on financial rules to the wealth of similar
organizations that did not comment on these rules.

We created the dataset by first collecting and digitizing the texts of all public comments on Dodd-Frank
rules. We then extracted entity names and matched them to organizations in databases that yield information
on wealth. No single database provides information on wealth for all types of organizations. We thus cast a
wide net and identified multiple databases of organizations that might participate in financial rulemaking. The
databases below contain nearly 500,000 banks, credit unions, publicly traded companies, and non-profits. We
identify 52,672 comments submitted by organizations that appear in one or more of the databases described

below. These databases are:

1. Financial data, including market capitalization, for all publicly traded companies listed on U.S. exchanges
during our analysis time frame from the Wharton Research Data Service’s Compustat database. Market

capitalization is a common measure of firm size.

2. Separately, market capitalization for all corporations that filed disclosures with the SEC and thus listed in

the SEC’s Central Index Key (CIK) database.

3. Assets under management for all bank and bank-like entities covered by the FDIC (as reported to the

FDIC).

4. Assets under management for all U.S. credit unions from consolidated call reports published by the

NCUA.

5. Total assets and annual revenue for all non-profit organizations as reported by Internal Revenue Service

990 forms.

6. Political Action Committee (PAC) donations from all organizations that file campaign disclosure reports
with the Federal Election Commission, as compiled by the Center for Responsive Politics. These reports

allow us to calculate each organization’s average annual PAC contributions.

7. Lobbying expenditures, as compiled by the Center for Responsive Politics from Lobbying Disclosure Act

reports. We then calculate the average annual lobbying expenditures for each organization.

Next, we used an iterative matching procedure to match organizations in these six databases to those

organizations that commented on one or more Dodd-Frank rules. This step took considerable innovation

12



INEQUALITY IN AGENCY RULEMAKING

because the names organizations use to submit comments and their names in various databases often differ. Our
matching procedure involved several steps. We first identified comments that were likely from an organization,
excluding those that were from individuals.# We then linked these comments to the organization with the best
matching name or to no organization when our matching algorithm did not identify a high-probability match
in any of the databases. We spot-checked our processes for false positive matches by inspecting organizations
that matched many comments and false negatives by inspecting especially long or sophisticated comments that
did not match a known organization. We improved the matching algorithm through dozens of iterations and
post hoc corrections, including hand-validating matches for over 30,000 comments, including all comments

from entities that submitted ten or more comments.

These procedures resulted in a dataset of 5,869 distinct organizations that submitted 52,672 unique comments
on one or more Dodd-Frank rules. Below, we use these data to compare the wealth of commenting organizations
to the 27,064 similar organizations in one of the above wealth databases that did not comment on a Dodd-Frank

regulation.

Figure 2: Number of Organizations by Type and Agency to which they Commented. These counts reflect only
those comments matched to an organization. The lowest match rate (at the CFPB) still exceeds 20%. See the

appendix.
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Figure 2 shows the number of unique commenting organizations matched to each database by the agency
or agencies to which they submitted comments. Figure 3 shows the number of comments submitted to each

agency by these organizations.

4Qur study design purposefully sets aside comments from individuals, most of which are form comments, because previous research
establishes that form comments are almost always part of a larger “campaign” orchestrated by an organization, and that the organizations
that mobilize mass comment campaigns also submit technical comments on the same rules (Judge-Lord, 2021). Our data include these
technical comments.

13
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Figure 3: Number of Comments by Organization Type and Agency. Counts of comments from organizations
that have submitted comments to each financial regulator by organizational type. These counts reflect only those
comments matched to an organization. Details about the match rate are in the appendix.
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3.3 Profit Motives

We use an organization’s legal incorporation status to infer profit motivations. Some 501(c)(3) non-profits, such
as industry associations, are formed to advance narrow private interests. While our data on non-profits does
not perfectly capture the extent to which organizations advance public or private interests, we classify an
organization as representing “profit-seeking” interests if it is incorporated as either a for-profit company or an
industry association.

We also leverage variation in types of banking institutions to infer profit motivations. Commercial banks’
legal and organizational structures make them more profit-oriented than credit unions and savings associations.
Commercial banks are often large corporations managed by a board selected by shareholders and tend to serve
corporations and wealthier, profit-motivated clients. In contrast, savings associations are chartered with the
narrow purpose of providing affordable residential mortgages. Both types of banks may hold significant assets,

but they have very different clients.
3.4 Comment Sophistication

We measure comment sophistication by counting the technical terms in each comment. To capture technical
sophistication with respect to the use of finance and banking jargon, we use the Oxford Dictionary of Finance
and Banking, which includes 5,260 finance and banking terms. To measure legal sophistication, we count legal
citations (for details, see the appendix). When an organization submits a comment with multiple attachments, we
measure sophistication by summing up the technical terms and legal citations across all submitted documents.
This approach follows the intuition that attachments with additional technical language reflect additional

sophistication.

14
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3.5 Lobbying Success

After reviewing an agency’s proposed rule, organizations typically use their comments to articulate the policy
changes they want the agency to make in the final rule.’> To approximate the extent to which commenters’
requested policy changes are made, we measure the overlap between the text of each organization’s comment
and the text added to the final rule. Our measure of lobbying success follows the intuition that an organization
whose comment text is repeated by the agency in the text of the final rule is more influential in shifting regulatory
content in its desired direction than an organization whose comment text is not reflected in changes in the final

rule. Stated differently, more text reuse —from comment to final rule—suggests greater lobbying success.

To construct this measure, we first link proposed rules to final rules by their Docket or Regulatory Iden-
tification Numbers. We then match comments to proposed rules by publication date. We then tokenize each
draft and final rule and comment in groups of ten words. Ten-word phrases are long enough that they rarely
co-occur by chance and are thus a well-validated measure of textual similarity (Wilkerson et al., 2015; Casas
et al,, 2019; Rashin, 2020). Finally, we count the number of words in phrases of ten or more that appear in the
comment and final rule but do not appear in the draft rule.® For rules with multiple final rules, we take the sum
of the comment’s alignment with both final rules. When an organization submits a comment with multiple
attachments, we include the highest-scoring document as the primary comment. This choice aligns with typical
commenter behavior because organizations that submit multiple attachments almost always have a primary
comment articulating their lobbying demands.

Our measure of lobbying success captures the idea that organizations desire policy change in line with their
lobbying demands (Mahoney, 2007). It captures “success” by measuring the alignment between specific requests
made in an organization’s comment and subsequent policy changes. However, lobbying success, as we measure
it, does not necessarily prove causality. For example, the organization’s comment and the agency may have
copied the repeated text from a third source. Thus, we cannot definitively say that the comment caused the
policy change, but we can say whether or not the organization achieved its stated lobbying objectives.

Descriptively, our measures of lobbying sophistication and lobbying success are highly correlated. Our
measure of commenter lobbying success increases with the wealth of the commenting organization. Figure 4
shows that the number of words from the comment added to the final rule (the y-axis) correlates with the

number of technical words in the comment (the x-axis, binned on a log scale). Box plots show the middle two

5Final rules include preamble and rule text. We include changes to both in the lobbying success measure.

SWe exclude any text from the agency’s proposed rule in this calculation to ensure that we do not include phrases in an organization’s
comment that simply quote the proposed rule. Excluding the proposed rule text in our calculations also guards against the possibility
that an organization’s decision to include particular phrases in their comments is endogenous. By excluding the text of the proposed
rule in our lobbying success measure, we remove the phrases and text that are most likely to be naturally repeated.
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Figure 4: Lobbying Success by Comment Sophistication. Each point represents a comment. The horizontal axis
bins comments by the order of magnitude of the number of technical terms per comment.
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(25%-75%) quartiles and whiskers extending to 1.5 times the inter-quartile range (the distance between the first
and third quartiles).

In Appendix Section I, we validate our measure through case studies of the comments that scored highest
on our measure of lobbying success. In each case, the text reuse measure picks up text that shows the agency
officials taking commenter concerns seriously as they revised regulations, often leading to substantive policy
change in the final text of the rule as well as significant engagement with commenters’ arguments over statutory
interpretation and legislative intent in the preamble to the final rule.” The top five highest-scoring commenters

include:

« a comment from a consumer rights advocacy organization, Occupy the SEC, that proposed closing an
insider-trading loophole by applying regulations not only to banks’ investments but also to the investments
of their top employees. The SEC modified the rule to extend regulations to employees exactly as the
commenter suggested (Case A in Appendix Section I);

+ a comment from the Securities Industry and Financial Markets Association (SIFMA) that directed the
agency to harmonize the regulation of swaps across two agencies, followed by the agency’s agreement to
harmonize treatment, in which the agency expressly used the SIFMA comment’s phrase in the final rule

text (Case B);

7Case C in particular shows that our measure picks up the case of policy deletion from proposed to final rule, which is difficult for
text reuse approaches to capture.
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+ a comment from Standard and Poor’s calling for the SEC to drop a requirement for securities raters to
track whether debts are paid off, particularly in the case of securities that had had their ratings withdrawn,
followed by the SEC’s decision to drop this requirement and the SEC’s specific citation of the comment

in justifying its deletion (Case C).

Figure 4 highlights the very highest-scoring comment: a comment to the SEC prepared by the law firm
White & Case, LLP for the U.S. Chamber of Commerce, Americans for Limited Government, Ryder Systems,
Inc., the Financial Services Institute, Inc., and Verizon. This highly-sophisticated comment included a 19-page
cover letter with many technical citations underscoring the Chamber’s “very serious concerns on the impact
[that the rule’s] whistleblower requirements will have on... companies’ responsibilities to act in the best interests
of their shareholders.” This comment also included a marked-up draft of the SEC’s proposed rule, suggesting
specific changes, several of which were adopted by the SEC.2

Other comments with high lobbying success scores include an 84-page comment from Standard & Poor’s
Global Ratings credit rating agency to the SEC, a 59-page comment from the Futures Industry Association to the
CFTC, and several marked-up versions of proposed SEC rules from investment companies. Overall, Figure 4
shows a positive correlation between the number of technical banking terms in a comment and the amount of
text it shares with the final rule. Using these data (comments, their sophistication, and their lobbying success), the
following section assesses our hypotheses about the relationship between wealth, political participation, lobbying
sophistication, and lobbying success. Notably, section Section 4.2.4 further explores the correlation between
sophistication and lobbying success by assessing comment sophistication as a mediator in the relationship

between wealth and success.
3.6 Methods

We assess our hypotheses about the relationship between wealth inequality and policy influence using descrip-
tive statistics, regression, and causal mediation analysis. We use Welch t-tests to assess differences between
commenters and non-commenters (H1) and for-profit and non-profit organizations (Hz2). We use regression
analyses to assess whether wealth predicts various outcomes of interest. We employ logit regression to model
the binary outcome of commenting as a function of wealth (H1) and organization type (while controlling for
wealth). We model differences between non-profits with for-profits overall and, separately, between for-profit
and non-profit types of banks (H2). The resulting model coefficients allow us to estimate how changes in an
organization’s assets and organizational form produce changes in the odds that the organization will comment

on a rule. We use Poisson regression to model the count of words from a comment added to the final rule (H3)

8See more details on this and other comments that score high on our measure of lobbying success in Appendix Section I.
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and the number of technical terms used in a comment (H4) as a function of wealth. Finally, we employ causal
mediation analysis to assess the extent to which campaign donations, lobbying expenditures, and comment

sophistication mediate the relationship between wealth and lobbying success (Hs).

4 Results

In this section, we investigate each of our hypotheses in turn. First, we focus on inequalities in which orga-
nizations participate in financial rulemaking. Second, we focus on inequalities in lobbying influence among
organizations that participate. In doing so, we test our hypotheses about wealth, access, and influence in the
policy process using two types of variation: (1) variation among organizations that did comment and similar
organizations that did not comment on rules implementing the Dodd-Frank Act and (2) variation in lobbying

sophistication and success among organizations that did comment.

4.1 Wealth Inequality in Lobbying Participation

First, we compare levels of resources among commenting organizations and similar organizations that did
not comment. Because our data included the full population of similar organizations (e.g., all banks or all
non-profits), only some of which did submit comments, we can assess the relationship between wealth inequality

and participation in the policy process.

4.1.1 Wealthier organizations are more likely to participate

The Differential Participation Hypothesis (H1) posits that organizations that participate in policymaking are
wealthier than organizations that do not. Overall, we find strong support for this hypothesis for all types of
organizations. Figure 5 shows distributions of wealth for organizations that commented on any Dodd-Frank
rule and those that did not. The x-axes show measures of wealth (assets or market capitalization). Because
the x-axes are logged, small differences on the right side of these distributions represent large substantive
differences in wealth. Statistical tests show that differences in the wealth of commenters and non-commenters
are significant at the 0.05 level for all types of organizations. Logistic regression results (Table 1) likewise show

that the odds of commenting increase with an organization’s wealth.

Non-profits. Panel (a) in Figure 5 shows that non-profits that comment on proposed financial regulations
tend to be significantly better resourced. The average assets of non-profits participating in Dodd-Frank
rulemaking were about eleven times larger than non-profits that did not participate; the average assets of
non-profits that did comment had approximately $98 million, whereas the average assets of non-profits that did

not comment was about $9 million.
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Figure 5: Financial Resources of Organizations that Did and Did Not Comment

(a) Non-profits
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Credit unions. Similarly, panel (b) in Figure 5 shows that credit unions that comment on proposed financial
regulations have more assets, on average, than those that do not participate. The average credit union that did
not comment has about $183 million in assets, whereas the average credit union that did comment had about
$675 million.

Industry associations. Industry associations that participate in rulemaking also tend to have more
resources, almost five times more, than those that do not. Panel (c) in Figure 5 shows that the average non-
commenting industry association had about $2 million in assets, whereas the average commenting industry
association had about $9 million.

Banks. Panel (d) in Figure 5 shows that, on average, banks that comment on proposed financial regulations
are better resourced than we would expect from a random sample of banks. Banks that participated in financial
rulemaking had over three times the average assets of banks that did not participate.

Publicly-traded companies. Panel (¢) in Figure 5 shows similar distributions over market capitalization
(the total value of a company’s stock) among publicly-traded companies. Companies that comment on proposed
financial regulations are wealthier than those that do not, as measured by the total value of their stock. The
median capitalization of companies that commented was about double that of the median company that did not
comment. Logit models predicting the odds of commenting (the first column in Table 1 and Figure 9) show the

same result: companies with higher capitalization are more likely to comment.

4.1.2 Organizations that spend more on political campaigns are more likely to comment

Figure 6: Political Spending of Organizations that Did and Did Not Comment

(a) Political campaign donations (b) Disclosed lobbying spending
Campaign Donors Lobbying Spending
N = 6,399 N =8,185

1 10 100 1000 10000 10 100 1000 10000 1000(¢
Mean Contribution ($1,000s, 2010-2017) Mean Lobbying Spending ($1,000s, 2010-2017)
Did not comment Commented Did not comment Commented
median = $28,000 median = $48,348 median = $120,000 median = $122,000
mean = $54,026 mean = $84,656 mean = $399,151 mean = $457,847
Welch t-test of difference in means, p = 0.0000000003 Welch t-test of difference in means, p = 0.1

Panel (a) of Figure 6 shows that organizations that commented on Dodd-Frank rules also donate more to

political campaigns via PACs than organizational PAC donors that did not comment, further supporting the

20



INEQUALITY IN AGENCY RULEMAKING

Differential Participation Hypothesis (H1). Among organizations that donate to PACs, the average campaign
spending per two-year cycle was $54,000 for those that did not comment, while the average for those that did
comment on a Dodd-Frank rule was $85,000 (p < 0.01). Logit models in the Appendix also show that PAC
donations strongly predict commenting behavior. Panel (b) of Figure 6 shows that organizations that commented
on Dodd-Frank rules may also spend more on traditional lobbying than those that did not comment, but these

differences are not significant at the 0.05 level.

4.1.3 Profit-driven organizations are more likely to comment than non-profits

The Profit-Motivated Participation Hypothesis (H2) posited that for-profit organizations are more likely to
participate in rulemaking than non-profit organizations. We find strong support for this hypothesis overall (i.e.,
comparing for-profit companies with non-profits) and when we compare for-profit banks (commercial banks) to
those that are non-profit (credit unions and savings associations). 12% of commercial banks commented on Dodd-
Frank rules. In contrast, only 3% of non-profit savings associations, 2% of non-profit credit unions, and 0.2% of
other non-profits commented. Commercial banks were six times more likely to comment on a Dodd-Frank

rule than credit unions and 6o times more likely to comment than the average non-profit organization.

Banks were more likely to comment than credit unions and other types of non-profits, even when controlling
for differences in assets. Table 1 shows the results of logit models predicting the log odds of commenting by
organization type (bank, credit union, industry association, or other non-profit organization) and total assets.
Based on model 2 from Table 1, Figure 7 shows that the predicted probability of commenting increases as all
types of organizations gain more assets. Wealthier banks, credit unions, and other non-profits are more likely

to comment than less wealthy ones, further supporting the Differential Participation Hypothesis (H1).

The relationship between wealth and commenting behavior is strongest for industry associations, further
supporting the Profit-Motivated Participation Hypothesis (H2). Compared to other non-profits, those representing
profit-seeking businesses (industry associations) are much more likely to deploy resources toward influencing

public policy as they gain assets (see Figure 7 and appendix Table A2).

To further test the Profit-motivated Participation Hypothesis (Hz2), we subset our data to banks and estimate
the odds of commenting across different types of banks. Figure 8 (based on model 3 from Table 1) shows
that for-profit banks (i.e., commercial banks) are significantly more likely to comment than non-commercial
banks (i.e., non-profit savings associations and savings associations), further supporting the link between profit
motives and lobbying activity. For example, among banks with a mean asset amount of approximately 1 billion
USD, model 3 predicts a commercial bank to have a 29% probability of commenting on proposed financial

regulation. Meanwhile, a non-profit savings association with the same assets has only a 12% probability of
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Table 1: Log Odds of Commenting on Any Dodd-Frank Rule

6] () €))

Dependent Variable Commented Commented Commented
Log(Market Capitalization) 0.109%**
(0.018)

Log(Assets) 0.206%** 0.207%**

(0.015) (0.013)
Credit union —1.189%x*

(0.078)
Industry assoc. —2.551%xx

(0.063)
Other non-profit —4.111%xx

(0.039)
Log(Assets) x Credit Union 0.200%**

(0.059)
Log(Assets) x Industry assoc. 1.693%*x

(0.263)
Log(Assets) x Other non-profit 0.834%xx

(0.047)
Non-commercial bank —1.009***

(0.055)
Log(Assets) x Non-commercial bank —0.058**
(0.022)

Num.Obs. 5797 495129 25670
Log.Lik. —1371.259  -21829.469 -10702.495

+p<o.l *p<0.05 ** p<o.o1 *¥*p<o.001
Reference catagory = Banks for model 2, commercial banks for model 3

22



INEQUALITY IN AGENCY RULEMAKING

Figure 7: Predicted Probability of Participating in Dodd-Frank Rulemaking by Assets and Type of Organization
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commenting. Moreover, assets remain a significant predictor of whether an organization comments even

controlling for differences in the type of bank institution, providing additional evidence for the Differential

Participation Hypothesis (H1).

Figure 8: Predicted Probability of Participating in Dodd-Frank Rulemaking by Type of Bank
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Finally, we estimate the probability of commenting among publicly traded companies based on their market

capitalization. This alternative measure of corporate wealth yields the same conclusion: companies with greater

wealth are more likely to comment. Figure 9 (based on the results shown in model 1 of Table 1) shows that the
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predicted probability of commenting increases 57% (from about 7% to about 11%) as a company goes from having

a market capitalization of one billion to 100 billion.

Figure 9: Predicted Probability of Participating in Dodd-Frank Rulemaking by Market Capitalization
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The main takeaway thus far is that resources correlate with commenting behavior; wealthier organizations
are more likely to participate in regulatory lobbying than less wealthy organizations. If representation is largely
about who shows up to participate when the government makes important policy decisions, companies with
high market capitalization, organizations that give more to political campaigns, and banks, credit unions, and
non-profits with more assets are better represented than similar organizations with lower market capitalization,
less political spending, and fewer assets to deploy. Both within and across different types of organizations,

wealthier organizations have disprportionate “voice” in policymaking.
4.2 Wealth Inequality Among Organizations that Lobby

We now investigate wealth inequalities within the subset of organizations that do participate in rulemaking. By
focusing on variation among organizations that commented on at least one Dodd-Frank rule, we can have even

more confidence that we are comparing similar organizations.
4.2.1 Wealthier commenters have greater lobbying success

Our final three hypotheses focus on the association between wealth inequality and lobbying success. The
Differential Lobbying Success Hypothesis (H3) posits that wealthy organizations will be more successful in
regulatory lobbying. The remaining two hypotheses address why this pattern may emerge. For instance, is it
because wealthy organizations spend more on political campaigns and lobbying targeting Congress? Or because

they deploy more legal and technical expertise when they comment on proposed rules?
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Figure 10 provides descriptive support for Hypothesis 4. For banks and other companies, we see a positive
correlation between an organization’s wealth and its lobbying success. The pattern is less clear for non-profits.
In other words, wealthier companies enjoy more lobbying success than similar—but less wealthy—companies.
The y-axes of plots in Figure 10 indicate the number of words that appear in 10-word phrases in both an
organization’s comment and the final rule (but were not present in the proposed rule). The x-axes of each plot
in Figure 10 represent indicators of wealth binned on a log scale. Differences in means capture the extent to
which wealth is correlated with lobbying success (as measured by the amount of text added to an agency’s final

policy documents containing exact phrases used by or suggested by an organization’s comment).

4.2.2 Wealthier companies are more sophisticated at lobbying

We now consider possible explanations for the positive relationship between wealth and lobbying success. The
Differential Sophistication Hypothesis (H4) suggests that wealthier organizations submit more sophisticated
comments than less wealthy entities. Figure 11 provides evidence of just such a relationship. It shows that
the comments from wealthier organizations tend to include more technical language specific to finance and
banking. This pattern is especially strong for banks and publicly traded companies. For example, the average
comment from a company with market capitalization over $10 billion contained around 1000 technical terms
(bins $10-100 Billion and >$100 Billion), while companies with lower market capitalization tended to submit

less sophisticated comments (closer to 100 technical terms).

4.2.3 More sophisticated comments correlate with greater lobbying success

In the Dividends of Sophistication Hypothesis (Hs), we theorize that comments from wealthier organizations
are more successful in shifting the content of financial rules because wealthier organizations submit more
sophisticated comments. We investigate this proposed mechanism for unequal influence by assessing the
relationship between legal and technical sophistication and lobbying success.

We find that comments that use more sophisticated technical language are more likely to contain text that
was added to the final rule. Table 2 shows estimates of lobbying success from regression models where the key
predictor variable is the number of technical terms or legal citations in a comment. Both models suggest a
statistically significant relationship. Substantively, using ten additional technical finance or banking terms in an
organization’s comment is associated with an additional word from that comment being added to the text of

the final rule. Each legal citation in a comment is associated with about 14 additional words from that comment

added to the final rule.?

9By “additional words,” we mean words from a ten-word phrase that appears in the organization’s comment and in the final rule but
was not present in the draft rule.
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Figure 10: Amount of Text Repeated in Final Rules by Commenter Resources. Each point represents a comment.
The horizontal axis bins comments by the order of magnitude of the assets of the commenting organization in

millions of dollars. Axis labels represent the lower bound of the bin.
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Figure 11: Amount of Technical Language by Assets. Each point represents a comment. The horizontal axis bins
comments by orders of magnitude of the assets of the commenting organization in millions of dollars. Axis labels

represent the lower bound of the bin.
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Table 2: OLS Models of Lobbying Success by Comment Sophistication

@ @)
Dependent Variable =~ Lobbying Success Lobbying Success
Technical Terms 0.088***
(0.003)
Legal Citations 13.698***
(0.883)
Log(Technical Terms) 40.175%**
(3.826)
Log(Legal Citations) 142.614%x*
(8.031)
Num.Obs. 9035 9035
Log.Lik. —69 582.862 —70202.319

+p<o. *p<o0.05 ** p<o.ol **¥*p<o.001
Poisson regression yields similar results (see appendix)

4.2.4 Legal and technical sophistication explains the lobbying success of wealthy companies

Finally, to further evaluate the Dividends of Sophistication Hypothesis (Hs), we use mediation analysis to examine
the extent to which the sophistication of the comments may explain the relationship between wealth and
lobbying success. Mediation analysis can take various forms, from structural equation models and sequential
testing of additional variables to more modern techniques rooted in causal inference (MacKinnon, 2012). Causal
analysis of mediator variables requires strong assumptions (Imai et al., 2011) that may not be satisfied in complex
observational settings such as this study. Still, we consider observational analysis of mediation hypotheses
worthwhile for the same reason we regard other non-identified, descriptive studies as valuable: they permit
the repeated, principled testing of hypotheses that can inform important scholarly and policy debates where

randomized studies are problematic or impossible.

We follow the estimation strategy of the more modern literature in causal inference (Tingley et al,, 2014). In
this literature, causal mediation analysis aims to decompose an Average Treatment Effect — also called the Total
Effect — into its parts. This Total Effect is the sum of the direct effect and indirect effect(s) through mediator(s).

An effect may have multiple, potentially interrelated mediators.

Here, we focus on the publicly-traded companies that submitted comments to our Dodd-Frank rules.
Because the correlation between wealth and lobbying success (the “total effect” of wealth in this analysis) was

largest for these companies (see Figure 10), we use this subset to examine how sophisticated lobbying may
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mediate the relationship between wealth and lobbying success. In this analysis, market capitalization is the key
predictor variable, lobbying success is the dependent variable in the main model, and comment sophistication is
the proposed mediator (i.e., the dependent variable in the mediator model).

We examine four causal pathways'® between wealth and lobbying success: (1) donating to political campaigns
via PACs, (2) spending on lobbying covered by the Lobbying Disclosure Act, (3) using more technical language in
public comments, or (4) using more legally-sophisticated language in public comments. We test each mediator
individually because they are not causally sequential (Imai and Yamamoto, 2013).

Mediation analysis conducted in this fashion suggests that the bulk of the relationship between wealth
and lobbying success is attributable to wealthier organizations submitting more sophisticated comments.
The Average Conditional Marginal Effect (ACME) estimates in Figure 12 show that both technical and legal
sophistication appear to help explain the relationship between wealth and lobbying success (p < 0.05). Moreover,
Appendix Figure Ai1 shows that the ACME for technical sophistication is a large share of the Total Effect
of wealth on lobbying success. Thus, we see support for Hypothesis 5: much of the relationship between
market capitalization and our measure of lobbying success results from wealthier organizations submitting
more sophisticated comments. This conclusion is robust to focusing on technical or legal sophistication, but
technical sophistication explains a larger share of the relationship between wealth and lobbying success than

legal sophistication.

Figure 12: Political Spending, Lobbying, Technical Sophistication, and Legal Sophistication as Proposed Mediators
between Wealth and Lobbying Success
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Mediation analysis allows us to compare alternative influence mechanisms. One alternative mechanism
goes through campaign contributions and power in Congress. If organizational wealth enables greater political

contributions, if political contributions buy power in Congress, and if agency officials are concerned about

1°We use the term causal pathways to refer to the fact that this analysis assumes a causal model, in the same way that OLS with
selection on observables assumes a causal model. To interpret the findings and point estimates of mediation analysis as causally identified
requires stronger assumptions than we think are justified. To do that, we would need to assume that the relationship between wealth
and lobbying success is causal and that the mediator(s) examined are the only possible causal pathways between wealth and lobbying
success. That is, we must assume there is only a direct effect of wealth and a mediated effect through the proposed mediator. We think
this is unlikely because of inter-relationships between the mediators and the possibility of omitted variables.
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congressional sanction when revising rules, campaign contributions may drive lobbying success. This argument
is similar to research by Gordon and Hafer (2005) suggesting that large organizations exert influence through
repeated political contributions. We use PAC contributions as the proposed mediator to test this pathway.

As a second alternative mechanism, we use lobbying expenditures as the mediator. Since disclosed lobbying
expenditures target both Congress and agency officials, this causal pathway could operate via congressional
sanction (as with the campaign spending via PACs) or more directly through lobbyists persuading agency officials
to adopt their client’s preferred policy language.

In both cases, the ACME is small and not statistically significant. This implies that increasing a corporation’s
wealth increases its spending on candidates and lobbyists, but this does not then explain lobbying success in

changes between draft and final rules ."
4.2.5 Alternative Interpretation: Wealth Indicates Larger Membership

Another explanation for our findings is that wealthy organizations have more influence because they represent
more people. If true, then organizational wealth is merely a stand-in for organizational membership, affecting
the normative implications of our findings. Upon investigation, however, a wealth-membership association
cannot explain the patterns in the data. We find that organizations with larger numbers of active members are
no more likely to comment (Appendix Figure Az) or have lobbying success (Appendix Figure A3). The coeflicient

on assets is unaffected by including an organization’s number of volunteers in the model of lobbying success.

5 Conclusion

Capital-based wealth inequality increased dramatically over the twentieth century, especially in the United States
(e.g., Piketty, 2014; Saez and Zucman, 2020). While political science research documented profound and durable
patterns where wealth inequality in the United States leads to disproportionate influence in congressional
policymaking, inequality in administrative policymaking has largely escaped systematic study.

We provide data and tools to study the relationship between wealth, representation, and inequality in
administrative policymaking for the first time. Our systematic approach—covering all rules across multiple
agencies implementing the same landmark piece of legislation—allows unique comparisons within and across
agencies and types of organizations. By combining data about changes in rules with data about comments and
their authors, we assess the relative level of lobbying access and lobbying effectiveness that different types of
organizations enjoy.

We find support for our hypotheses predicting that disparities in wealth lead to inequality in administrative

policymaking, including both kinds of theorized bias in rulemaking: bias in participation and bias in influence.

"This does not mean that political spending and lobbying do not have large effects on earlier stages of the policy process.
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First, wealthy organizations are more likely to participate in regulatory lobbying than less wealthy organi-
zations. These findings hold even when comparing similar organizations—such as when comparing wealthy
banks to less wealthy banks. If representation is primarily shaped by who shows up, these results suggest that

wealthy organizations are better represented during financial rulemaking.

Second, we find suggestive evidence that inequalities in wealth drive lobbying influence. For example, market
capitalization is strongly correlated with lobbying success among publicly-traded firms. Market capitalization
is also highly correlated with comment sophistication, which, in turn, is associated with lobbying success.
Mediation analysis suggests that much of the association between organizational wealth and lobbying success
results from the technical and legal sophistication of the organization’s comment, not political power gained

through campaign contributions or spending on lobbying firms.

Our empirical study also provides stylized facts for some of the formal literature on administrative pol-
icymaking. Of the literature summarized in Schnakenberg and Turner (2023), our results cohere most with
subsidy-based theories of special interest influence (Hall and Deardorff, 2006) and with models of policy devel-
opment monopolies (Hirsch and Shotts, 2018). Specifically, our findings offer a rationale for agencies to follow
Hirsch and Shotts’ recommendation that agencies induce information provision by policy developers with
different preferences. Meanwhile, our findings that wealthier organizations are more likely to participate and,
conditional on participating, have more lobbying success provide the basis for further theoretical work. Our
novel measures of comment sophistication also permit those interested in formal modeling to test theories
related to costly signaling and the mobilization of expertise. That said, this study is a large-sample empirical
study, and we do not claim to adjudicate among claims in the formal literature. In focusing on rulemaking,
our analysis also leaves aside important issues about venue choice raised by Boehmke et al. (2013) and others.
Future research might consider the simultaneous empirical modeling of legislative lobbying and commenting as

potential complements or substitutes.

Future work could extend our findings, following Ban and You (2019), to make explicit comparisons between
the legislative and regulatory policymaking processes. Future work could also assess the relationship between
wealth inequality in other areas of agency decision-making, such as spending, permitting, and enforcement

decisions.

These results hold important implications for reforms aimed at ameliorating the effects of wealth inequality
on government policy (OIRA, 2023). For instance, reforms that provide resources to organizations to develop
more sophisticated comments and policy recommendations may level the playing field between differentially

resourced groups. Such a strategy would resemble subsidized legal representation. Efforts similar to this are

31



INEQUALITY IN AGENCY RULEMAKING

already underway at some agencies, including the U.S. Federal Energy Regulatory Commission.”? Our findings
suggest that such reforms merit close study.

Most importantly, this study offers a model for quantitatively studying inequality in U.S. policymaking.
With the rise of the administrative state, scholars have documented the importance of agency rulemaking
(Kerwin and Furlong, 2018), institutional bias toward businesses (Yackee and Yackee, 2006), and the massive
value businesses gain from lobbying agencies (Libgober, 2020a). Our novel data and methods enable a new
view of biases in participation and influence in agency rulemaking. The consistent patterns of wealth-based
inequalities we uncover advance our understanding of lobbying, money in politics, and how these pressures

shape democracy in the modern administrative state.

2Gee: https://www.ferc.gov/equity
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Appendix

A Data Collection and Processing

Table A1 shows the number of rulemaking processes (dockets) and comments in our data by agency. Identifying comments
from organizations and matching those organizations to metadata about their resources required significant effort. To
match comments to organizations found in various databases, we first extract entity names from the text or from comment
metadata where available. We then use a custom probabilistic matching algorithm that was iteratively built to correctly
match organizations in these data using a combination of term-frequency times inverse document frequency (TF-IDF)
and Jaccard distance. For each commenter, we start with the most uncommon token (word) in the entity name string and
search for names in each dataset that have that token. For example, if Klamath First Federal Bank submitted a comment,
the algorithm first looks for names with the token “Klamath.” We then rank the resulting candidate matches using a
modified Jaccard index that scores each token in the commenter’s name that matches a token in the candidate name in
inverse proportion to the token’s frequency in the commenter dataset (normalizing by the sum of the inverse frequencies
of all the tokens in the commenter’s name, matching or otherwise) so that ‘more informative’ words contribute more
to the match score. We then set a threshold match score that, upon inspection, yields correct matches. Finally, we then
hand-validated over 30,000 comments, including all matches that occurred ten times or more and a sample of others and
implement a custom set of corrections based on this validated set.

Table A1: Comments, Comment Attachments, Comment Sophistication, Comment Lobbying Success, and
Commenter Wealth Data on Rules Implementing the Dodd-Frank Act

Agency Attachments Comments  Sophistication Measures Success Measures Wealth Data
CFPB 85192 231589 231589 231589 17469
CFTC 13728 37675 37675 37675 5105

FDIC 811 807 807 807 135

FRS 7156 7116 7116 7116 3808

NCUA 66 66 66 66 29

OCC 11926 12017 12017 12017 4852

SEC 10240 9368 9368 9368 935

B Additional Descriptives

B.1 Non-profit revenue

Figure A1 shows that the relationship between assets and commenting shown in Figure 5 also appears when we look
at revenue rather than assets. Indeed the relationship between revenue and commenting is much stronger than the
relationship between assets and commenting. We focus on assets in the body of the text because it is more comparable to
wealth measures from for-profit organizations.

B.2 Non-profit volunteers

The most likely context for a wealth-membership correlation would be among non-profit organizations. To test these
relationships, we examine the active membership base of non-profits. Figure A2 shows that the a non-profit’s assets and the
number of volunteers it has are not especially correlated for the sample of organizations that commented on a Dodd-Frank
rule. This offers further evidence that the relationship between wealth and lobbying success we observe should not be
interpreted as larger membership organizations being more successful. Rather, it is wealthy organizations, regardless of
membership that enjoy success rulemaking.

Figure A3 shows that the a non-profit’s number of volunteer does not predict its level of lobbying success.

37



INEQUALITY IN AGENCY RULEMAKING

Figure A1: Revenue of Non-profits that Did and Did Not Comment
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Figure A2: Volunteers of Non-profits that Did and Did Not Comment

Commenter Non-commenter

15 °
A
8
= 10
=2
o
b
g
95
0 @ 6 ® 0 Eo NN
5 10 15 20 25 5 10 15 20 25
Log(Assets)

Figure A3: Efficacy by Number of Volunteers

10000
>
1]
-— >
c __
» “E’Q ) e
%] 1
QEF 1000 } °q % &
o Q— e o o o0 (]
© ® ° H
RO E o .8 8 0%
o> E L ' o‘ 8 og°
cfo oy 4 i
B‘Lcl;,'o ® g ."J ° !.
[0
§g% 100 | 8 . -.
R ""l @"_ dg I
° o % %0
® : ‘ ) ®
ol 2 e '.%'iea & ¢ 3
10 1000 100000
Volunteers

Comments on Dodd-Frank Rules, N = 52,672

38



INEQUALITY IN AGENCY RULEMAKING

C Regression Tables
C.1 The Odds of Commenting by Wealth

Table Az presents alternative specifications of the model shown in column 2 of Table 1, using linear instead of logged terms
and omitting interaction terms. In all specifications, the results are essentially the same. The only differences appear in the
interaction terms between the linear and logged asset models. Banks remain more likely to comment than credit unions
and other nonprofits across the distribution of support. In the linear models, this difference is larger at higher asset levels,
whereas in the logged model this difference is smaller at higher (logged) asset levels.

Table A3 shows the results of separate logit models predicting the log odds of commenting on a Dodd-Frank rule by
assets for banks, credit unions, and non-profits. These models show that wealthier organizations of all three types are
significantly more likely to comment. Of these three types of organizations, the marginal effect of assets on the log odds of
commenting is the largest for banks.

Column 1 of Table 1 presented a model that pooled data bank, credit union, and nonprofit assets. For robustness,
Table A3 presents regression tables estimating separate models for each type of organization.

Table As and Table A4 present alternative specifications to the model in column 3 of Table 1. Table A4 presents models
without interactions and without logging assets. Table A5 presents models that break out more categories of banks, rather
than lumping them into commercial and non-commercial banks. Figure A4 and Table A5 show that commercial banks were
disproportionately represented in Dodd-Frank rulemaking and non-commercial banks (e.g. savings associations) were less
represented, even controlling for asset differences. This provides further support for the Profit-motivated Participation
Hypothesis (Hz).

Likewise, assets remain a significant predictor of whether an organization comments even controlling for differences
in the type of bank institution. This provides additional evidence for the Differential Participation Hypothesis (Ha).

Figure A4: Predicted Probability of Participating in Dodd-Frank Rulemaking by Type of Bank
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C.2 The Odds of Commenting by Political Spending

Figure As (Table A6) shows the results of logit models predicting the log odds of commenting on a Dodd-Frank rule by
each organization’s average or total political action committee contributions. These models show that organizations that
spend more on political campaigns are significantly more likely to comment.

D Frequent participants are wealthier than those who participate less fre-

quently

We have shown that wealth is highly correlated with whether an organization comments. We also expect wealth inequalities
in lobbying participation to persist even among those organizations that can pay the initial costs of rulemaking participation.
Stated differently, when focused on those entities that have submitted at least one comment to a Dodd-Frank regulation,
we argue that more wealthy organizations will, again, hold an advantage over less wealthy organizations by participating
in more rulemaking processes.
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Table A2: Log Odds of Commenting on Any Dodd-Frank Rule

(1) () 3) @)
Dependent Variable Commented Commented Commented Commented
Assets (in Billions) 0.000%** 0.000**
(0.000) (0.000)
Credit union —1.128%*x —1.170%** —1.013%*x —1.189%*x
(0.059) (0.061) (0.060) (0.078)
Industry assoc. —2.715%%* =2.717%%* —2.439%%* —2.551%%*
(0.059) (0.059) (0.062) (0.063)
Other non-profit —4.238%xx —4.241%xx —3.969%** —4.111%%*
(0.034) (0.034) (0.038) (0.039)
Assets x Credit union 0.015%*
(0.005)
Assets x Industry assoc. 0.026+
(0.015)
Assets x Other non-profit 0.012%**
(0.002)
Log(Assets) 0.261*** 0.206***
(0.014) (0.015)
Log(Assets) x Credit Union 0.200%**
(0.059)
Log(Assets) x Industry assoc. 1.693%xx
(0.263)
Log(Assets) x Other non-profit 0.834%¥*
(0.047)
Num.Obs. 495129 495129 495129 495129
Log.Lik. —22091.168 —-22073.176 —21950.973 —21829.469

+p<o. *p<o0.05 ** p<o.ol *¥*p<o.001
Reference category = Banks
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Table A3: Log Odds of Commenting on Any Dodd-Frank Rule

Banks Non-profits  Credit Unions

Dependent Variable Commented Commented Commented

Assets (Billions) 0.004** 0.120%** 0.154%%*
(0.001) (0.024) (0.046)

Num.Obs. 25670 463617 5842

Log.Lik. —-11100.811  =9927.730 —1254.445

+p<o. *p<o0.05 ** p<o.ol *¥*p<o.001

Table A4: Log Odds of Commenting on Any Dodd-Frank Rule by Bank Type

(1) () (3) @)

Dependent Variable Comment Comment Comment Comment
Assets (Billions) 0.004** 0.006%** 0.029%%*
(0.001) (0.002) (0.005)
Non-commercial bank —0.834xxx —0.813%** —1.009%**
(0.038) (0.038) (0.055)
Assets x Non-commercial bank —0.026%**
(0.006)
Log(Assets) 0.207%%*
(0.013)
Log(Assets) x Non-commercial bank —0.058**
(0.022)
Num.Obs. 25670 25670 25670 25670
Log.Lik. —11100.811 -10840.390 -10822.941 -10702.495

+Pp<o0.4,*p<o0.05 * p<o.01 *¥*p<o.001
Non-commercial banks include savings associations and national associations.

Figure A5: Predicted Probability of Participating in Dodd-Frank Rulemaking by Political Spending
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Table A5: Log Odds of Commenting on Any Dodd-Frank Rule by Bank Type

(¥ (2)

Dependent Variable Comment Comment
Assets (Billions) 0.004** 0.006%%*
(0.001) (0.002)
National Bank 0.292%x*
(0.074)
Commercial Bank 1.079%x*
(0.066)
Savings Bank 0.964***
(0.109)
State Commercial Bank 1.215%x*
(0.077)
Num.Obs. 25670 25670
Log.Lik. —11100.811 —10800.787

+p<o.l *p<o0.05 ** p<o.oL **¥*p<o.001
Reference category = savings associations

Table A6: Log Odds of Commenting on Any Dodd-Frank Rule by Bank Type

(¥ (2) (3) (4)

Dependent Variable Commented Commented Commented Commented
Avg. PAC Spending (Thousands/Year) 0.002%**
(0.000)
Total PAC Spending (Thousands) 0.000%**
(0.000)
Log(Avg. PAC Spending) 0.389%*
(0.028)
Log(Total PAC Spending) 0.277%x*
(0.016)
Num.Obs. 6399 6399 6399 6399
Log.Lik. —3299.087 —3239.313 —3214.713 —3164.063

+p<o.a *p<o.05 * p<o.o1 *** p<o.0o1
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Differential Frequency of Participation Hypothesis: Among organizations commenting on rulemaking, organi-
zations with greater wealth comment on more rules.

We use Welch t-tests to assess differences between commenters and non-commenters frequent and infrequent
commenters. We then use Poisson regression to model the count of rules on which an organization comments.

The Differential Frequency of Participation Hypothesis posits that, among commenters, wealthy organizations partici-
pate more frequently. To test this hypothesis, we count the number of Dodd-Frank rules on which each participating
organization commented. Figure A6 shows that organizations that comment on more rules tend to be wealthier. Given
that most organizations comment on few rules, we sort commenters by the number of rules on which they comment and
compare the wealth of the top 10% to the bottom 90%. In the appendix, we show similar results comparing organizations
that commented on five or more rules to those that commented on fewer than five rules.

Panel (a) of Figure A6 shows that most of the non-profits in the top 10% of most frequent commenters had assets over
$1 million. In contrast, non-profits in the bottom 9o% (i.e., low-frequency commenters) had assets under $1 million. Panel
(b) of Figure A6 shows that most of the credit unions in the top 10% of most frequent commenters had greater assets than
the average credit union in the bottom 90%. Panel (c) of Figure A6 shows that most of the industry associations in the top
10% of most frequent commenters had greater assets than the average industry association in the bottom 90%. Most of
the industry associations in the top 10% of most frequent commenters had assets over $10 million. In contrast, industry
associations in the bottom 9o0% (i.e., low-frequency commenters) had assets under $1 million. Panel (d) of Figure A6 shows
that, even among banks, a large share of the most frequent commenters had assets over $1 billion. Yet, nearly all banks
that were less frequent commenters—most of which only commented on one rule—had far less than $1 billion in assets.
Panel (e) of Figure A6 shows that, among publicly-traded companies, the majority of frequent commenters had market
capitalization over $10 billion. In contrast, most companies that were less frequent commenters had under $10 billion
in market capitalization. Overall, while these differences are only statistically significant for industry associations and
publicly-traded companies, the general pattern is in the direction predicted by Hypothesis 3: frequent commenters also
tend to be more wealthy organizations.
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Figure A6: Frequent and Infrequent Commenters (By Percentile of the Number of Dockets on Which Each

Organization Commented) by Resources (Log Scale)
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E Measuring Comment Sophistication with Legal Citations

Our analyses investigating the Differential Sophistication (Hs) and Dividends of Sophistication (H6) hypotheses rely on a
measure of comment sophistication based on the number of technical terms used in a given comment. However, using
technical terms is only one way to gauge sophistication. An alternate measure would be the number of legal citations in
the comment. Wealthier organizations may be more influential by using sophistical legal arguments in commenting.

This section replicates the descriptive and regression analyses conducted in sections 4.2.3 and 4.2.4, using the number
of legal citations as the measure of comment sophistication. We count the number of citations to the U.S. Code, Supreme
Court cases, appellate and district court cases, the code of federal regulations, and the federal register. Like in the analyses
relying on technical terms, we sum up citations across all the submitted documents of a commenter. Figure A7 shows
a strong relationship between legal citations and comment lobbying success, again highlighting the comment from the
Chamber of Commerce discussed in Section 3.

Figure A7: Lobbying Success by Comment Sophistication

10000 U.S. Chamber of Comrfyrce et al.

1000
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Lobbying Success
(Words From Comment
Added to Final Rule)

10

10 100
Legal Citations in Comment

Comments on Dodd-Frank Rules, N = 264,709

Our findings on wealth technical sophistication (Hs) hold even with an alternative legal measure of sophistication.
Figure A8 shows that the number of words from the comment added to the final rule is correlated with the number of
legal citations. Like the analyses using technical terms, the figure also shows a positive correlation between the number of
legal citations in a comment and the amount of text it shares with the final rule.

Findings regarding the relationship between technical sophistication and the number of words from a comment added
to final rule (efficacy) are robust to alternative specifications. Table A7 re-estimates the models from Table 2 using Poisson
regression. While Poisson regression is more appropriate for counts of words added to the final rule, the coefficients are
more difficult to interpret than the OLS results in Table A7.

Analyses on sophistication and influence (H6) also hold up when using a measure of legal sophistication. Figure Ay
shows that comments using more legal language are more likely to contain text added in the final rule.

F Mediation

Lobbying and PAC contributions are both forms of political spending that would influence the rulemaking process in
a direct financial way. Technical expertise and legal expertise are both measured using dictionary techniques, looking
at banking terms and legal citations, respectively. The expertise pathways each come from a sense that large companies
employ experts who have meaningful advice to give to agencies, whether it be on finer points of the law or nuance in how
regulations should be enforced to capture the correct behaviors.
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Figure A8: Amount of Legal Language by Assets (Among Comments from Banks on Dodd-Frank Rules)
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Table A7: Poisson Models of Lobbying Success by Comment Sophistication

@ (@)
Dependent Variable =~ Lobbying Success Lobbying Success
Technical Terms 0.000%**
(0.000)
Legal Citations 0.020%**
(0.000)
Log(Technical Terms) 0.798%**
(0.001)
Log(Legal Citations) 0.175%*
(0.001)
Num.Obs. 9035 9035
Log.Lik. —1146 644.127 —590 664.069

+p<o0.1, *p<o0.05 * p<o.01 *¥*p<o.001

Money itself can influence the efficacy, if there is a portion of efficacy that is purely a function of wealth. For example,
if attention was driven by the wealth of a company, then this might be a direct relationship from the market cap of the
company to the efficacy of their comments.

Figure A1o formalizes these potential pathways into a basic DAG.

Figure A10: Stylized pathways of influence from wealth to efficacious comments.

Lobbying
‘ Market Cap }—D[ PAC contributions

Efficacy

Technical Expertise

Legal Expertise

To test the different pathways, we require some strong assumptions.

1. There is a causal relationship from the market cap of a company to the efficacy of comments.
2. The paths included in the analysis are the full enumeration of possible paths.
3. The relationships can be described by linear models and binarized treatments.

Note that while these assumptions are possible, our estimation is not identified. Further, we are technologically limited

by existing software for mediation analysis (see the mediation R package).
Figure A1 demonstrates that the Average Conditional Marginal Effect (ACME) for technical sophistication is nearly
identical to the Total Effect of market capitalization on lobbying success. This means that technical sophistication explains
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nearly all of the greater success of wealthier companies. Legal sophistication also explains a large share of the total
relationship when we use legal citations as an alternative mediator. This suggests that legal citations explain much of the
greater success of wealthier companies.

Figure A11: Political Spending, Lobbying, Technical Sophistication, and Legal Sophistication as a Proposed
Mediators Between Wealth and Lobbying Success
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G Measuring Change Between Draft and Final Rules

In dealing with endogeneity, one methodological choice merits elaboration: we excluded text from the proposed rule
when measuring lobbying success but not when measuring sophistication. This choice rests on the underlying concepts
we are attempting to measure. In measuring text reuse, we aim to capture ideas that were not yet in the policy when the
comment was submitted. Thus, text copied from the agency’s proposal must be excluded. Indeed, text that appears in both
the draft and final rule is what did not change. If a commenter attached a marked-up version of the proposed rule, we aim
to exclude all but their suggested changes.

In contrast, in measuring sophistication, we aim to assess how much the commenter utilizes expertise to engage in
technical policy debates. Here, attaching a marked-up version of the proposed rule captures the underlying concept of
sophistication. Thus, our counts of technical banking terms do not exclude the text of the draft rule. Even if they are the
agency’s terms, engaging with its texts indicates sophistication. For example, the comment with the most legal terms from
a bank contained a 4-page comment and 112 pages of attachments, 105 of which were the full proposed rule. These 105
pages were excluded from our measure of text reuse but included in the legal and banking terms count.

Our algorithm works in the following steps: Match each comment to the proposed rule that came after the proposed
rule and before the final rule. For a simple sequence (1) proposed rule, (2) comment, (3) final rule, this step is perfunctory.
Not all rulemaking sequences, however, follow this template. Some have multiple proposed rules. Suppose a rule has 2
proposed rules and a final rule and a comment came after the second proposed rule (i.e. (1) proposed rule, (2) proposed rule
two, (3) comment, and (4) final rule). We would match the comment to the second proposed rule, since this comment is
likely responding to that version of the proposed rule rather than the first one.

For the proposed-final pair, tokenize the proposed and final rule into sentences and then remove the text of the
proposed rule from the final rule. Re-tokenize both the proposed and final rules into 10-grams. Find the overlap between
proposed and final rules, keeping track of the position index of the 10-grams. 10-grams that are consecutive in the proposed
rule should be treated as consecutive n-grams for the purpose of counting consecutive words. In this manner, two
consecutive 10-grams would have a sequence length of 11 and not 2o0.

This algorithm has a few notable strengths. First, it focuses on text that is both legally binding and the explanation for
why it is legally binding. Second, the results are easy to interpret: efficacy is simply the number of words in a comment
and its corresponding final rule. There are, however, several drawbacks. Notably, not all sequences in both comments and
final rules are equally influential. Second, when there are multiple proposed and final rules, the algorithm relies on the
date a comment is submitted to match the comment to the right proposed-final pair. This is problematic when a comment
is written about one proposed rule but submitted after a subsequent proposed rule is released.

H Case Study of the Whistleblower Rule

As a part of the Dodd-Frank Act, Congress mandated that the SEC establish a whistleblower program to provide monetary
incentives to individuals that report violations of securities laws. Eligible employees who provide “original, timely, and
credible information that leads to a successful enforcement action” are eligible for awards ranging from 10-30% of the
money collected when a fine exceeds $1 million. Between 2012 and September 2018, the SEC received over 28,000 tips and
disbursed $326 million to 59 whistleblowers. Successful tips have halted frauds, Ponzi schemes, and accounting violations
among other types of financial misconduct.

Among other provisions, the SEC proposed making certain individuals ineligible for the reward. One class of ineligible
employees were people who learned about and reported violations based on information obtained from audits required
under securities laws. In the proposed rule, the SEC operationalized this as:

(4) The Commission will not consider information to be derived from your independent knowledge or
independent analysis if you obtained the knowledge or the information upon which your analysis is

based:

(iii) Through the performance of an engagement required under the securities laws by an independent
public accountant, if that information relates to a violation by the engagement client or the client’s
directors, officers or other employees;

The American Bar Association had a problem with this provision because it did not explicitly exclude internal company
personnel who support the auditors above. That is, the ABA feared that not explicitly excluding employees who help on
audits would allow those employees to report fraud directly to the SEC and be treated as whistleblowers. The American
Bar Association wrote:
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The Committees believe that Proposed Rule 21F-4(b)(4)(iii) with respect to information obtained through the perfor-
mance of an engagement required under the securities laws by an independent public accountant should also include
information obtained by internal company personnel in connection with their role supporting an independent public
accountant conducting an audit required under the securities laws (including both a financial statement audit and an audit
of internal controls).

The SEC agreed and then cited the passage in the preamble of the final rule:

One commenter urged that the exclusion for independent public accountants should also extend to information
obtained by internal company personnel in connection with their role supporting an independent public accountant
conducting an audit required under the securities laws.

Crucially, they also changed the legally operative language of the final rule to explicitly exclude the aforementioned
employees.

(4) The Commission will not consider information to be derived from your independent knowledge or
independent analysis in any of the following circumstances:

(iii) In circumstances not covered by paragraphs (b)(4)(i) or (b)(4)(ii) of this section, if you obtained the
information because you were: ...

(B) An employee whose principal duties involve compliance or internal audit responsibilities, or you were
employed by or otherwise associated with a firm retained to perform compliance or internal audit
functions for an entity;

H.1 Summary Statistics on Citations in the Whistleblower Rule

A slightly different measure than efficacy is how many times the organization is cited by the Securities and Exchange
Commission in the preambles of the final rules. This table reveals three interesting patterns. First, the majority of all trade
associations, coalitions, corporations, and law firms who submitted comments were cited. Second, comments from trade
associations and coalitions were cited extensively. Third, although a few citizens were cited, the modal citations on a
comment from a citizen was o.

Table A9: Citations to Comments on the Whistleblower Rule

Type of
Organization Cited Out of Avg Citations Cited Once
Associations 34 39 12.2 4
Citizens 13 136 4.4 6
Coalitions 6 7 14 o
Corporations 1 16 5.1 o}
Law Firms 22 29 4.4 8

I Validation of text re-use as a measure of lobbying success

In this section we provide qualitative evidence that the comments that score the highest on our influence measure
correspond to cases in which the agency changed policy in response to the comment. For policy, we focus here not on the
preamble but on the final rule text. We identify comments that score high on our quantitative efficacy measure and then
ask whether there is evidence from the rulemaking process that the comment in question (a) proposed language or policy
that was adopted in the final rule text (where adopted may mean copied verbatim), (b) suggested a change of course that
resulted in different language being added to the final rule text, or (c) suggested deletion of a measure of of words, with the
deletion being observed in the final rule text.
Mechanisms. Comments seem to influence policy through five mechanisms:

+ Quoting the original statute and making textual arguments about what it requires the agency do
« Quoting other relevant statutes relevant to the agency’s rule.
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« Referencing legislators’ intent to support particular interpretations of statutory text should inform rule text.
« Original argument about policy impacts (e.g., closing loopholes)
+ Suggesting new legally operative language that the agency uses

All of these mechanisms rely on legal sophistication to argue for policy changes. It is important to note that these
mechanisms are not exclusive or exhaustive and that the mapping of language to changes in the legally operative text is
not one-to-one. That is, often the new text is in the preamble in a discussion of the legally operative text. The repeated
text is a signal the agency is taking the commenter’s argument seriously. When there is a large amount of repeated text,
it is usually the case that the commenter is helping to inform the policy discussion and set the agenda for the agency’s
proposed revisions.

.1 High-Scoring Comments at a Glance

Here we present examples from the top comments of changes in the preamble mapping to changes in the legally operative
text of the final rule.

Author Length | Score | Cites | Why does this matter?

(pages)
U.S. Chamber of 71 | 10131 7 | Suggested broadening the category of people ineligible for the whistleblower
Commerce et al. award.
Occupy the SEC 340 7593 285 | Submitted on the CFTC’s rule. CFT'C modified its definition of proprietary
(April 2012) trading to include employees who work for the bank.
Occupy the SEC 325 7411 284 | Submitted on OCC, FRS, FDIC and SEC’s rule. Modifies the definition of a
(January 2012) loan to exclude loans that become securities.
Occupy the SEC 325 7312 284 | Submitted on OCC, FRS, FDIC and SEC’s rule. Defines trading desk to
(January 2012) prevent banks from deciding which level to impose controls.
SIFMA 38 | 5809 500 | Harmonized debt swap rules between the CFTC and the SEC.
Standard & Poors 84 5563 200 | Changed the SEC’s definition of debt being paid off.

.2 Qualitative Evidence That High-Scoring Comments Correspond to Plausible Influence
on Agency Rulemaking

1.2.1 Case A. Comment from Occupy the SEC (April 2012)

« Comment: https://www.sec.gov/comments/s7-41-11/s74111-230.pdf
« Proposed Rule: https://www.federalregister.gov/d/2011-27184/p-1454
«+ Final Rule: https://www.federalregister.gov/d/2013-31511/p-4685

This comment is from an attentive consumer watchdog group, Occupy the SEC. In a detailed 300-page comment, this group made
several suggestions that were adopted in the final rule. These suggestions included closing loopholes on insider trading and framing
how the SEC positioned the rule with respect to the statutory text and congressional intent as evidenced by citation to floor debates
over the statute in the Congressional Record.

Occupy the SEC, requested that the final rule state that if an employee (or director) of a bank invests in a fund, the
money is treated as coming from the bank itself. Their aim was to prevent employees from getting around restrictions on
insider trading by doing with personal money rather than the bank’s money. The agency changed the final rule to include employees.
In the SEC’s response to Occupy the SEC, the agency claimed that they “decided to retain” the requirement for employees. However,
“employee” did not appear at all in that section of the proposed rule, suggesting that the SEC was minimizing the change by claiming
that the loophole that Occupy the SEC pointed out never existed. Perhaps the agency had intended to cover employee investments all
along, but it does seem that the final rule changed because commenters called attention to this loophole.

This is just one example of how the Occupy the SEC extensively quotes statutory provisions of the Dodd-Frank Act that that agency
did not reference in the proposed rule but then did specifically address in the preamble to the final rule. This shows how commenters
use the authority of legislative language to demand the attention of regulators and shape the regulatory agenda set forth in policy
documents like final rules. In this case, the legal text also changed in the direction suggested in Occupy the SEC’s comment.

Example repeated text:

« “...to attribute any employee investments in a covered fund to the banking entity itself regardless of
the source of funds...”

Organized interest comment:

» While personal investments in covered funds by banking entity employees acting as investment advisors is allowed
by the statute, we urge the Agencies to utilize their authority as provided in BHC Section 13(d)(2)(A) to attribute
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any employee investments in a covered fund to the banking entity itself, regardless of the source of
funds, as suggested in our answer to Question 216

Agency Response:

«+ “A different commenter urged the Agencies to attribute any employee investments in a covered fund to the
banking entity itself, regardless of the source of funds.[2350]

+ After considering the comments and the language of the statute, the Agencies have determined to retain the
requirement that all director or employee investments in a covered fund be attributed to the banking entity for
purposes of the per-fund limitation and the aggregate funds limitation whenever the banking entity provides the
employee or director funding for the purpose of acquiring the ownership interest.

Final Rule: 12(b)(1)(iv):

+ “(iv) Treatment of employee and director investments financed by the banking entity. For purposes of paragraph
(b)(1)() of this section, an investment by a director or employee of a banking entity who acquires an ownership
interest in his or her personal capacity in a covered fund sponsored by the banking entity will be attributed to
the banking entity if the banking entity, directly or indirectly, extends financing for the purpose of enabling the
director or employee to acquire the ownership interest in the fund and the financing is used to acquire such
ownership interest in the covered fund.

Proposed Rule: https://www.federalregister.gov/d/2011-27184/p-1727

+ “(b) Limitations on investments in a single covered fund. For purposes of determining whether a covered banking
entity is in compliance with the limitations and restrictions on permitted investments in covered funds contained
in paragraph (a) of this section, a covered banking entity shall calculate its amount and value of a permitted
investment in a single covered fund as follows:

« (1) Attribution of ownership interests to a covered banking entity. The amount and value of a banking entity’s

permitted investment in any single covered fund shall include:

+ (i) Controlled investments. Any ownership interest held under § -.12 by any entity that is controlled, directly

or indirectly, by the covered banking entity for purposes of this part; and

(ii) Noncontrolled investments. The pro rata share of any ownership interest held under § -.12 by any covered

fund that is not controlled by the covered banking entity but in which the covered banking entity owns,
controls, or holds with the power to vote more than 5 percent of the voting shares.

Occupy the SEC also quotes sections of the congressional record as evidence for claims about congressional intent. “In
the Congressional Record, Senator Merkley stated that the intent behind Section 619 was to define proprietary trading to cover “a wide
range of financial instruments, including securities, commodities, futures, options, derivatives, and any similar financial instruments.”
This shows up in our measure of overlap because the agency then referenced the same speech by Senator Merkley in the final rule. Thus
the following citation appears in both the comment and final rule but not in the proposed rule:

Example repeated text:

“..to include loans that become financial instruments traded to capture the change in their market
value...;;;...156 Cong Rec S5896 daily ed July 15 2010 statement of Sen Merkley.

Organized interest comment:

« “Areview of the Congressional Record reveals that Congress did not intend the securitization rule of construction
to include loans that “become financial instruments traded to capture the change in their market
value103 Thus, in order to prevent a broad loophole allowing banks to have ownership interests in ABS issuers
creating the same toxic products that caused the 2008 financial crisis, and in order to remain true to the statute,
the Final Rule must remove both § -.13(d)(2) and § -.14(a)(2)(v)(B). If § -.13(d)(2) and § -.14(a)(2)(v)(B) are not removed,
they must at a minimum be made more explicit, making it clear that credit default swaps, total return swaps and
any form of repos are specifically excluded from the exemption for loan securitizations.

+ [103] 156 Cong. Rec. S$5895 (daily ed. July 15, 2010) (statement of Sen. Merkley).

Agency Response:

« “Another commenter, citing a statement made by Senator Merkley, asserted that Congress did not intend the
rule of construction for the sale and securitization of loans in section 13(g)(2) to include “loans that become
financial instruments traded to capture the change in their market value.” [1818]

« [1818.] See Occupy (citing 156 Cong. Rec. S5895 (daily ed. July 15, 2010)).
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+ The final rule modifies the proposed definition and defines “loan” as “any loan, lease, extension of credit, or
secured or unsecured receivable that is not a security or derivative.” [1829] The definition of loan in the final rule
specifically excludes loans that are securities or derivatives because trading in these instruments is expressly
included in the statute’s definition of proprietary trading.[1830] In addition, the Agencies believe these instruments,
if not excluded from the definition of loan, could be used to circumvent the restrictions on proprietary trading.

Proposed Rule:
+ “(q) Loan means any loan, lease, extension of credit, or secured or unsecured receivable.
Final Rule:

+ “(s) Loan means any loan, lease, extension of credit, or secured or unsecured receivable that is not a security or
derivative.

Example repeated text:

«+ “...unit could combine significantly unrelated trading desks which would impede detection of propri-
etary trading activity...”

Comment text:

+ “The “trading desk” is the most fundamental, universally understood unit in every trading or market making
operation. Risk exposure and related compensation are inextricably linked to the trading desk. While risk
management also happens at higher levels with several trading desks combining to form a larger category of
trading (e.g., Global Credit Derivatives, U.S. Equity Derivatives, etc.), we are concerned that the current definition
may allow for inordinately large units. An oversized “trading unit” could combine significantly unrelated
trading desks, which would impede detection of proprietary trading activity.

Agency Response:

« “The Agencies are concerned that this commenter’s suggested approach, or any other approach applying the
exemption’s requirements to a higher level of organization than the trading desk, would impede monitoring
of market making-related activity and detection of impermissible proprietary trading by combining a number
of different trading strategies and aggregating a larger volume of trading activities.[703] [703] See,e.g., Occupy
(expressing concern that, with respect to the proposed definition of “trading unit,” an “oversized” unit could
combine significantly unrelated trading desks, which would impede detection of proprietary trading
activity).

+ As explained below, the Agencies are applying certain requirements to a “trading desk” of a banking entity and
adopting a definition of this term in the final rule.[705] The definition of “trading desk” is similar to the first prong
of the proposed definition of “trading unit.” The Agencies are not adopting the proposed “or other organizational
unit” language because the Agencies are concerned that approach would have provided banking entities with too
much discretion to independently determine the organizational level at which the requirements should apply,
including a more aggregated level of organization, which could lead to evasion of the general prohibition on
proprietary trading and the other concerns noted above.

Proposed Rule:
« [trading desk not defined]
Final Rule:

+ “(13) Trading desk means the smallest discrete unit of organization of a banking entity that purchases or sells
financial instruments for the trading account of the banking entity or an affiliate thereof

1.2.2 Case B. Comment from SIFMA to the SEC on Security-based Swaps

The Securities Industry and Financial Markets Association (SIFMA) is an industry trade group representing securities firms, banks, and
asset management companies. This comment contained a marked-up version the proposed rule.

« Comment: https://www.sec.gov/comments/s7-25-11/s72511-55. pdf

» Proposed Rule: https://www.federalregister.gov/documents/2011/07/18/2011-16758/business-conduct-
standards-for-security-based-swap-dealers-and-major-security-based-swap

« Final Rule: https://www.federalregister.gov/documents/2016/05/13/2016-10918/business-conduct-standards-
for-security-based-swap-dealers-and-major-security-based-swap#footnote-522-p29999

54


https://www.sec.gov/comments/s7-25-11/s72511-55.pdf
https://www.federalregister.gov/documents/2011/07/18/2011-16758/business-conduct-standards-for-security-based-swap-dealers-and-major-security-based-swap
https://www.federalregister.gov/documents/2011/07/18/2011-16758/business-conduct-standards-for-security-based-swap-dealers-and-major-security-based-swap
https://www.federalregister.gov/documents/2016/05/13/2016-10918/business-conduct-standards-for-security-based-swap-dealers-and-major-security-based-swap#footnote-522-p29999
https://www.federalregister.gov/documents/2016/05/13/2016-10918/business-conduct-standards-for-security-based-swap-dealers-and-major-security-based-swap#footnote-522-p29999

INEQUALITY IN AGENCY RULEMAKING

SIFMA wanted to harmonize suitability requirements between the SEC and the CFTC for security-based swap dealers. Swaps are
contracts where parties exchange (“swap”) payments with each other; Dealers are institutions that buy and sell securities for their own
accounts; and Swaps Dealers are regulated by the SEC after Dodd-Frank. Suitability requirements are a set of rules that ensure that
recommended transactions or securities are suitable for a customer (taking into account factors such as their financial situation and

goals, etc). The SEC not only agreed with SIFMA, but they adopted their language wholesale in the final rule.
Example repeated text:

“...would impose additional diligence and compliance requirements on the SBS...;;;... these requirements would not result
in material costs because SBS...;;;...are already complying with the same requirements under the parallel CFTC...;;;...to
understand the potential risks and rewards associated with the recommended”

Comment text:

“Although conforming to the CFTC EBC Rule would impose additional diligence and compliance requirements
on the SBS dealer, these requirements would not result in material costs because SBS dealers are already
complying with the same requirements under the parallel CFTC EBC Rule. In addition, harmonization would
result in a lower likelihood of counterparty confusion.

(i) Undertake reasonable diligence, that to understand the potential risks and rewards associated with the recommended

security-based swap or trading strategy involving a security-based swap is suitable for at least some counterparties; and

Agency Response:

“Third, in response to specific suggestions from a commenter, the Commission is making changes to harmonize
the institutional and special entity suitability alternatives with the CFTC’s parallel provisions.[519] Specifically,
the Commission is eliminating the separate special entity suitability alternative. Accordingly, an SBS Dealer
may satisfy its customer-specific suitability obligations in Rule 15Fh-3(f)(1)(ii) with respect to any institutional
counterparty, including a special entity counterparty that meets the $50 million asset threshold described above,
by complying with the requirements of the institutional suitability alternative in Rule 15Fh-3(f)(2). Having a
single institutional suitability alternative will result in greater consistency with the CFTC’s parallel rule, which
will result in efficiencies for entities that have already established infrastructure to comply with the CFTC
standard.[520] However, the Commission is not adopting the commenter’s suggestion to add a new fourth prong
to Rule 15Fh-3(f)(2) that requires an SBS Dealer to comply, in addition to the requirements of the first three
prongs (as outlined below), with the requirements of Rule 15Fh-4(b) if the SBS Dealer’s recommendation to a
special entity would cause it to be acting as an advisor to the special entity.[s21] The Commission is not making
this change because the rules impose independent requirements, and the Commission believes that SBS Dealers
should comply with each rule to the extent applicable.

519. See SIFMA (August 2015), supra note 5. See also CFTC Adopting Release, 77 FR at 9771-9774, supra note 21.

520. See SIFMA (August 2015), supra note 5 (noting that “[a]lthough conforming to the [parallel CFTC suitabil-
ity rule] **would impose additional diligence and compliance requirements on the [SBS Dealer], these
requirements would not result in material costs because [SBS Dealers] are already complying with the
same requirements under the [parallel CFTC** rule]”). However, we note that the CFTC does not limit the
availability of its institutional suitability alternative to recommendations to “institutional counterparties.”
See Commodity Exchange Act Rule 23.434(b).

521. See SIFMA (August 2015), supra note 5. As discussed in Section II.H.2 below, Rule 15Fh-4(b) generally
requires an SBS Dealer that acts as an advisor to a special entity to make a reasonable determination that
any recommended security-based swap or trading strategy involving a security-based swap is in the best
interests of the special entity.

Proposed Rule:

“(i) Based on reasonable diligence, that the recommended security-based swap or trading strategy involving a
security-based swap is suitable for at least some counterparties; and
(i)) That a recommended security-based swap or trading strategy involving a security-based swap is suitable for
the counterparty. To establish a reasonable basis for a recommendation, a security-based swap dealer must
have or obtain relevant information regarding the counterparty, including the counterparty’s investment
profile, trading objectives, and its ability to absorb potential losses associated with the recommended
security-based swap or trading strategy.

Final Rule:

“(i) Undertake reasonable diligence to understand the potential risks and rewards associated with the recommended
security-based swap or trading strategy involving a security-based swap; and
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1.2.3 Case C. Standard & Poor’s Comment Challenging SEC Definitions of Debt being “Paid Off”

(ii) Have a reasonable basis to believe that a reccommended security-based swap or trading strategy involving a
security-based swap is suitable for the counterparty. To establish a reasonable basis for a recommendation, a
security-based swap dealer must have or obtain relevant information regarding the counterparty, including
the counterparty’s investment profile, trading objectives, and its ability to absorb potential losses associated
with the recommended security-based swap or trading strategy.

« Comment: https://www.sec.gov/comments/s7-18-11/s71811-32.pdf

Standard & Poor’s (S&P) - a Nationally Recognized Statistical Rating Organization (an organization that rates securities or firms on
their creditworthiness), submitted a comment that, among other complaints, challenged how the Securities and Exchange Commission
defined the term “paid off” in the context of rating a security. S&P argued that the proposed definition was not practicable because it
would be impossible to track whether all obligations are paid off. The SEC agreed and removed a prong of the definition relating to

paying off all obligations.
Example repeated text:

“...would be difficult to track whether all obligations of an obligor are paid*...;;;...the proposed require-
ment to separately track rating withdrawals because of repayments and...;;;...that an NRSRO monitor an obligor
security or money market instrument after”

“...the proposed requirement to separately track rating withdrawals, because of repayments and other
reasons, likely would be impractical in many cases.”

Comment Text:

“Response: Ratings Services believes that the notion of Paid Off as applied to obligors is not practicable. First,
some rated obligors do not have rated debt. It would be difficult to track whether all obligations of an
obligor are paid off—which in any case would be a very small percentage. In addition, even if a company has
paid off its rated debt there is a possibility that they have unrated debt outstanding.

As mentioned in our response to question E.1.a19, the proposed requirement to separately track rating
withdrawals, because of repayments, and for other reasons, likely would be impractical in many cases.
Ratings Services also believes that the Commission should not require, by rule, that an NRSRO monitor an
obligor, security, or money market instrument after withdrawal in order to classify whether the obligor, security,
or money market instrument went into default or paid off, chiefly because of the lack of information available to
the NRSRO to perform such monitoring. After Ratings Services withdraws a rating in such a case, we may never
learn whether the security was paid off or if the issuer retired its debts (however, whenever we learn of defaults,
we include them in our published studies even if the rating was previously withdrawn.)

Agency Response:

“The proposed rule prescribed a standard definition of paid off with two prongs: (1) One applicable to obligors;
and (2) one applicable to securities and money market instruments.[730] One commenter stated that the paid off
classification as applied to obligors “is not practicable” because some obligors do not have rated debt outstanding
and it would be difficult to track whether all obligations of an obligor are paid off.[731] Further, as discussed
above, the determination of the start-date cohorts for classes of credit ratings other than the issuer of asset-backed
securities class will require—under the modifications to the proposal—that the applicant or NRSRO use the
credit ratings of obligors as entities and exclude the credit ratings of securities issued by the obligor unless the
obligor does not have an entity credit rating (in which case only the credit rating of the obligor’s senior unsecured
debt must be included). A credit rating of an obligor as an entity does not relate to a single obligation with a
maturity date but rather to the obligor’s overall ability to meet any obligations as they come due. Therefore, an
obligor credit rating normally cannot be classified as paid off since it does not reference a specific obligation that
will mature.

For these reasons, the Commission has modified the standard definition of paid off to eliminate the prong that
applied to entity ratings of obligors.

Because the Commission has narrowed the scope of the types of credit ratings that will have to be included in the
performance statistics for four of the five classes of credit ratings, this should substantially reduce the amount of
historical information that will need to be analyzed. The Commission has also revised the standard definition of
paid off, in response to comment,[2166] to eliminate the prong that applied to credit ratings of obligors as entities.
The Commission has clarified that the rule does not require NRSROs to track the outcomes of obligors, securities,
or money market instruments after the credit ratings assigned to them have been withdrawn, in response to
comments from two NRSROs,[2167] one of which stated that “the proposed requirement to separately track
rating withdrawals, because of repayments and other reasons, likely would be impractical in many
cases.” [2168]
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2166. See S&P Letter.
2167. See Moody’s Letter;S&P Letter.
2168. See S&P Letter.

Final Rule:

« To determine this percent, Applicant/NRSRO must classify a credit rating as Paid Off if the issuer of the security
or money market instrument assigned the credit rating extinguished its obligation with respect to the security
or money market instrument during the applicable time period by paying in full all outstanding principal and
interest due according to the terms of the security or money market instrument (for example, because the security
or money market instrument matured, was called, or was prepaid); and the Applicant/NRSRO withdrew the
credit rating for the security or money market instrument because the obligation was extinguished.

Proposed rule: https://www.federalregister.gov/d/2011-12659/p-2691

(iv) The Applicant/NRSRO must determine the number of obligors, securities, and money market instruments

(a

(b

=

~

assigned a credit rating at that notch as of the period start date that Paid Off (see explanation below) at any
time during the applicable time period. This number must be expressed as a percent of the total number
of obligors, securities, and/or money market instruments assigned a credit rating at that notch as of the
period start date and the percent must be entered in the Paid Off column. To determine this percent,
the Applicant/NRSRO must classify an obligor, security, or money market instrument as Paid Off if the
conditions in either (a) or (b) are met;

The obligor extinguished the obligation during the applicable time period by paying in full all outstanding
principal and interest due on the obligation according to the terms of the obligation (e.g., because the
obligation matured, was called, or was prepaid); and the Applicant/NRSRO withdrew the credit rating
because the obligation was extinguished; or

The issuer of the security or money market instrument extinguished its obligation with respect to the
security or money market instrument during the applicable time period by paying in full all outstanding
principal and interest due according to the terms of the security or money market instrument (e.g., because
the security or money market instrument matured, was called, or was prepaid); and the Applicant/NRSRO
withdrew the credit rating for the security or money market instrument because the obligation was
extinguished.

1.2.4 Case D. Occupy the SEC’s April 2012 comment to CFTC

« Comment: https://comments.cftc.gov/Handlers/PdfHandler.ashx?id=24205

This comment is from an attentive consumer watchdog group, Occupy the SEC, requested that the final rule state that if an
employee (or director) of a bank invests in a fund the money is treated as coming from the bank itself. Note that this is the CFTC’s

version of the proprietary trading rule.

Their aim was to prevent employees from getting around restrictions on insider trading by doing with personal money rather than
the bank’s money. The agency changed the final rule to include employees. In the CFTC’s response to Occupy the SEC, the agency
claimed that they “decided to retain” the requirement for employees. However, “employee” did not appear at all in the proposed rule,
suggesting that the SEC was minimizing the change by claiming that the loophole that Occupy the SEC pointed out never existed. Perhaps
the agency had intended to cover employee investments all along, but it does seem that the final rule changed because commenters

called attention to this loophole.
Example repeated text:

“...to attribute any employee investments in a covered fund to the banking entity itself, regardless of the source of funds.

»

Organized interest comment:

“The allowances for bank employee investments in covered funds in § -.11(g) should also be amended. While personal
investments in covered funds by banking entity employees acting as investment advisors is allowed by the statute,
we urge the Agencies to utilize their authority as provided in BHC Section 13(d)(2)(A) to attribute any employee
investments in a covered fund to the banking entity itself, regardless of the source of funds, as suggested in
our answer to Question 216. Further, we find that the inclusion of “or other services” in the wording of § -.11(g) opens
the Rule to excessive employee investments in covered funds that were never meant to be allowed by the statute. Thus,
“or other services” must be removed from § -.11(g) in the Final Rule. Please see our answer to Question 254 for further
discussion of this issue.

Agency Response:
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+ “A different commenter urged the Agencies to attribute any employee investments in a covered fund to the
banking entity itself, regardless of the source of funds.[2355] Another commenter argued that the statute
prohibits a banking entity from guaranteeing an investment by an employee or director.[2356]

« After considering the comments and the language of the statute, the Agencies have determined to retain the
requirement that all director or employee investments in a covered fund be attributed to the banking entity for
purposes of the per-fund limitation and the aggregate funds limitation whenever the banking entity provides the
employee or director funding for the purpose of acquiring the ownership interest. Specifically, under the final
rule, an investment by a director or employee of a banking entity who acquires an ownership interest in his or
her personal capacity in a covered fund sponsored by the banking entity will be attributed to the banking entity if
the banking entity, directly or indirectly, extends financing for the purpose of enabling the director or employee
to acquire the ownership interest in the fund and the financing is used to acquire such ownership interest in
the covered fund.[2357] It is also important to note that the statute prohibits a banking entity from guaranteeing
the obligations or performance of a covered fund in which it acts as investment adviser, investment manager or
sponsor, or organizes and offers.[2358]

Proposed Rule

« “(b) Limitations on investments in a single covered fund. For purposes of determining whether a covered banking
entity is in compliance with the limitations and restrictions on permitted investments in covered funds contained
in paragraph (a) of this section, a covered banking entity shall calculate its amount and value of a permitted
investment in a single covered fund as follows:

« (1) Attribution of ownership interests to a covered banking entity. The amount and value of a banking entity’s

permitted investment in any single covered fund shall include:”

« (i) Controlled investments. Any ownership interest held under § —.12 by any entity that is controlled, directly

or indirectly, by the covered banking entity for purposes of this part; and

« (i) Noncontrolled investments. The pro rata share of any ownership interest held under § —.12 by any covered

fund that is not controlled by the covered banking entity but in which the covered banking entity owns,
controls, or holds with the power to vote more than 5 percent of the voting shares.

Final Rule

+ (iv) Treatment of employee and director investments financed by the banking entity. For purposes of paragraph
(b)1)() of this section, an investment by a director or employee of a banking entity who acquires an
ownership interest in his or her personal capacity in a covered fund sponsored by the banking entity will
be attributed to the banking entity if the banking entity, directly or indirectly, extends financing for the
purpose of enabling the director or employee to acquire the ownership interest in the fund and the financing
is used to acquire such ownership interest in the covered fund.

1.2.5 Case E. U.S. Chamber of Commerce et al’s comment to CFTC

« Comment: https://www.sec.gov/comments/s7-33-10/s73310-110. pdf

This is a comment to the SEC prepared by the law firm White & Case, LLP for the U.S. Chamber of Commerce, Americans for
Limited Government, Ryder Systems, Inc., the Financial Services Institute, Inc., and Verizon. This highly sophisticated comment
included a 19-page cover letter with many technical citations underscoring the Chamber’s “very serious concerns on the impact [that the
rule’s] whistleblower requirements will have on. . . companies’ responsibilities to act in the best interests of their shareholders.”

This comment also included a marked-up draft of the SEC’s proposed rule, suggesting specific changes, several of which were
adopted by the SEC.

This letter is unusual in that its members (Americans for Limited Government, Ryder Systems, Inc., Financial Services Institute, Inc.,
U.S. Chamber of Commerce, Verizon, and White & Case, LLP) are all part of multiple coalitions and submitted multiple comments. The
Chamber of Commerce, for example, submitted five comments and attended seven meetings and was a part of two separate coalitions.

Example repeated text:

“...first reported the information to an entity’s chief legal officer, chief compliance officer...”
Comment:

« Further, to provide guidance to potential whistleblowers who may be covered by the applicable exclusions, the
rules should provide that any individual who has a legal, compliance, or similar function in a company will be
ineligible for a whistleblower award unless he or she has first reported the information in question to an entity’s
chief legal officer, chief compliance officer, and/or a member of the Board of Directors.

« Agency Response:

58


https://www.sec.gov/comments/s7-33-10/s73310-110.pdf

INEQUALITY IN AGENCY RULEMAKING

«+ Certain other commenters recommended that our rules provide that persons who have a legal, compliance, or
similar function in a company would be ineligible for an award unless they have first reported the information to
an entity’s chief legal officer, chief compliance officer, or a member of the board of directors.[149]

« [149] See joint letter from U.S. Chamber of Commerce, Americans for Limited Government, Ryder Systems,

Inc. Financial Services Institute, Inc., Verizon, White & Case, LLP (“Chamber of Commerce Group”); letters

from AT&T; National Association of Criminal Defense Lawyers and Apache Group; see also letter from DC Bar

(suggesting that individuals in these categories be required to report violations internally first and wait 75 days

for the entity to respond appropriately before they are eligible to become whistleblowers).

(iii) Final Rules 21F-4(b)(4)(iii) and (v)

« After considering the comments, we are adopting the proposed rules with substantial modifications. These
provisions have been combined and are now set forth in Rules 21F-4(b)(4)(iii) and (v).

Proposed rule:

(4) The Commission will not consider information to be derived from your independent knowledge or independent
analysis if you obtained the knowledge or the information upon which your analysis is based:

« (iii) Through the performance of an engagement required under the securities laws by an independent public
accountant, if that information relates to a violation by the engagement client or the client’s directors,
officers or other employees;

+ (iv) Because you were a person with legal, compliance, audit, supervisory, or governance responsibilities for an
entity, and the information was communicated to you with the reasonable expectation that you would take
steps to cause the entity to respond appropriately to the violation, unless the entity did not disclose the
information to the Commission within a reasonable time or proceeded in bad faith; or

+ (v) Otherwise from or through an entity’s legal, compliance, audit or other similar functions or processes for
identifying, reporting and addressing potential non-compliance with law, unless the entity did not disclose
the information to the Commission within a reasonable time or proceeded in bad faith;

« (vi) By ameans or in a manner that violates applicable Federal or State criminal law; or

« (vii) From any of the individuals described in paragraphs (b)(4)(i)-(vi) of this section.

Final rule:

(4) The Commission will not consider information to be derived from your independent knowledge or independent
analysis in any of the following circumstances:

« (iii) In circumstances not covered by paragraphs (b)(4)(i) or (b)(4)(ii) of this section, if you obtained the information because
you were:

+  (A) An officer, director, trustee, or partner of an entity and another person informed you of allegations of misconduct, or
you learned the information in connection with the entity’s processes for identifying, reporting, and addressing possible
violations of law;

+  (B) Anemployee whose principal duties involve compliance or internal audit responsibilities, or you were employed by or
otherwise associated with a firm retained to perform compliance or internal audit functions for an entity;

+  (C) Employed by or otherwise associated with a firm retained to conduct an inquiry or investigation into possible violations
of law; or

1.2.6 Case F. U.S. Chamber of Commerce et al’s comment to CFTC (same comment same efficacy
score)

« Comment https://www.sec.gov/comments/s7-33-10/s73310-35.pdf

This is the same letter as above, submitted twice to the SEC and recorded by the SEC as a separate comment. Reassuringly it has
the same efficacy.
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